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HE attainments of Henry Wheaton, pub- 
licist, historian, reporter of the deci- 
sions of the Supreme Court of the United 
States, accomplished diplomat, and au- 
thor of the authoritative treatise on In- 
ternational Law, have received inadequate 
recognition. The Government which he 
successfully served for twenty years dis- 
missed him at the height of his influence 
and usefulness. No one of his many liter- 
ary friends collected and preserved his 
voluminous correspondence, or troubled to 
write the record of his life, which might 
well have served both as an entertaining 
exposition of the customs and manners in 
the United States, Denmark, Germany, 
France and England during the first half 
of the nineteenth century, and as an in- 
spiration to youth. Such a biography might 
well have been not only useful, but dramatic. 
Great men would have moved through its 
pages, Marshall and Story, Pinkney and 
Monroe, Webster and Washington Irving, 
Von Humboldt and Metternich. Great 
questions would have been discussed therein 
and an interesting period of European his- 
tory. And the end would have been pathetic 
tragedy, bitter, but dignified, disappoint- 
ment. If the materials for such a biography 
are still extant, it is to be earnestly wished 
that someone with the gift to see and the 
*The editor solicited this article at the last mo- 
ment before going to press. The short time and 
small amount of space then allotable rendered a 


more adequate exposition of the subject impos- 
sible-—THE Epiror. 


art to reconstruct Wheaton’s life may take 
up the task and give to the world one more 
great biography. 

The purity of Wheaton’s character, his 
high sense of duty, his great and accurate 
learning, his facile pen which wrote such 
perspicuous English, and his pleasing mod- 
esty, are all gracious themes for a bio- 
grapher. And I am persuaded that if it had 
been his lot to have lived a generation 
earlier, his name would have been engraved 
upon the same tablet of fame with those 
of Washington, Hamilton, Marshall and 
Jay. The heroic age of the Republic had 
passed when he came to manhood, and so 
great opportunity was lacking. But he did 
what came to his hand in a fashion that 
deserves praise, and he has left behind him 
a memorial of greatness that has not been 
superseded by any jurist of any nation. 

Henry Wheaton was of Welsh descent 
and was born on November 27, 1785, at 
Providence, Rhode Isiand. His father was 
a successful merchant and after retiring be- 
came the president of the Rhode Island 
Branch of the United States Bank,—a po- 
sition that gave him prominence in the com- 
munity. The son owed much to his father, 
but more to his uncle, Dr. Levi P. Wheaton, 
to whom he was closely bound through life 
by strong ties of affection and common 
tastes, and whose daughter Catherine he 
married in 1811. Henry Wheaton was edu- 
cated at the University Grammar School 
which was the preparatory school for 
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Brown University,~—at that time called the 
Rhode Island College,——and entered the 
latter institution in 1798, getting his degree 
in 1802. A classmate, Mr. John Whipple, 
has borne testimony to the serenity of his 





temper and studious habits. He seems, 
however, not to have been so much inter- 
ested in the curriculum of the College, as in 
outside reading, and he there began the ac- 
quaintance with general literature that gave 
him so broad a culture. The quality of his 
mind was judicial, and his memory retentive. 
It grasped broad principles and ignored 
trivialities and technicalities. And his pre- 
dilection for history even at the time of his 
graduation is shown by the title of his Com- 
mencement part: “Progress of the Mathe- 
matical and Physical Sciences during the 
Eighteenth Century.” 

From 1802 to 1805 Wheaton studied in a 
Providence law office and then went to 
France, where he passed much time at 
Poitiers, learning the language and trans- 
lating the Code \apoléon. 
some weeks in Paris, where he was not 


He stayed also 


favorably impressed with the administration 
of justice, and after his arrival in England 
compared the Engtish with the French 
judges to the disadvantage of the latter. 
In this connection it may be interesting to 
quote from a letter that he wrote some 
twenty years later to Mr. Justice Story, 
under date of November 20, 1827. Speak- 
ing of the English courts, which he had 
recently visited, he says: 

“What I observed confirmed my former 
impressions that an American court of jus- 
tice is a much more orderly and dignified 
scene than even these high tribunals, sur- 
rounded by all their pomp and parapher- 
nalia.” 

Upon his return to Providence in 1806, 
Wheaton began the practice of law, but 
was not successful in acquiring a lucrative 
The technicalities of special 


clientage. 


pleading in Rhode Island were not con- 
genial to him, and for seven years he fil'ed 
his time with the study of history, Roman 
Law and languages, keeping informed on 
European politics by correspondence, and 
writing for the Rhcde Island Pairict tem- 
perate and able articles in support of Jeffer- 
son and Madison. In 1810 he delivered a 
Fourth of July oration in his native city, 
in which he denounced with noble indigna- 
tion the bloody wars of Europe and their 
disastrous consequences. Of this oration 
Jefferson expressed hearty approval. 

In 1813 he moved to New York. Being 
prevented by the protective statute of the 
State from practising law there for three 
vears, he continued his journalistic career, 
becoming editor of the National Advocate—- 
the organ of what was then known as the 
Republican Party. This he conducted with 
ability, fairness and success, upon a much 
higher plane than that of most newspapers 
of that dav, which were given over to scur- 
rility. The National Advocate naturally sup- 
ported the Administration in the War of 
1812, and at the end thereof Wheaton was 
thanked for his good offices by the Cabinet, 
and appointed Judge Advocate of the Army. 

In 1815 he withdrew from journatism and 
was appointed a justice of the Marine Court 
of the City of New York, which commission 
he held four years and then resigned. It 
is curious to note his broad statesmanship 
at this time. For when he was only thirty, 
grasping the country’s needs, he drew a 
national bankruptcy bill and vainly tried to 
In this 
year also he published his Treatise on the 
Law of Maritime Captures and Prizes. In 
the following year he was appointed re- 


procure its adoption by Congress. 


porter of the decisions of the Supreme 
Court of the United States, which position 
he held for eleven years and published 
twelve volumes. I think that the profession 
are generally agreed that Wheaton’s re- 
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ports are models of what law reports should 
be,—clear, concisely giving all the facts, 
making adequate summaries of the ar- 
guments of counsel, and 
valuable 


learned 


embellishing 
the cases with notes and a 
wealth of research. But he 
derived the income that was _ his 
due from these labors. For his suc- 
cessor, Peters, reédited and abridged his 


reports in a cheaper edition,—much to his 


never 


indignant sorrow. He sued to stop the 
piracy, but Peters had the law on his side. 
Wheaton was a poor man with a growing 
family, and he sorely needed the money. 
While he was reporter he argued many 
cases before the Supreme Court of the 
United States with such ability and success 
that, upon the death of Mr. Justice Living- 
ston in 1823, he was prominently mentioned 
for the vacant place, to which Mr. Justice 
Thompson was appointed. During these 
years he also served as a member of the 
Constitutional Convention of New York in 
1821, where he advocated a general cor- 
poration law and tenure for judges during 
good behavior. 
the New York Legislature a member of 


In 1824 he was elected by 


the commission of three to draw up the 
This 
was the first attempt made by any State 
at codification, and Wheaton brought to 
the aid of his colleagues, Duer and Butler, 
a broad and philosophical conception of 


civil and criminal code of the State. 


jurisprudence, which was of great value. 
He, however, was sent to Copenhagen in 
1827, two years before the code was finished. 

Meanwhile Wheaton had been busy writ- 
ing upon a variety of subjects. In 1820 he 
delivered a discourse before the New York 
Historical Society on The Science of Pub- 
lic and International Law, which apparently 
was the crystallized beginning, as his Treat- 
ise on the Law of Maritime Captures and 
Prizes was the embryo, of the great work 


which was to make his name famous 
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In 1824 he made another 
address upon the opening of the New York 


through all time. 


Athenaeum, and in 1826 he published his 
Life of William Pinkney. Even in that he 
showed predilection for public law and large 
questions of politics by emphasizing them 
to the exclusion of much else. 

In 1827 Wheaton entered upon a new and 
greater career, and one for ‘which he was 
peculiarly and preeminently fitted both by 
temperament and education. John Quincy 
Adams, President of the United States, in 
recognition of some slight political service, 
as well as of his extraordinary adaptability 
for diplomacy, sent him to Denmark as 
chargé @affaires. The principal work which 
presented itself at that time to the man oc- 
cupying that mission was the adjustment of 
the idemnity for vessels flying the flag of 
the United States which had been seized 
by Denmark during the late war between 
France and England. Three years were 
consumed in these negotiations, and by the 
convention which was finally signed the 
Government of the United States obtained 
nearly all that it had demanded. This was 
a satisfactory exhibition of Wheaton’s tal- 
ent for diplomacy. 

Always an accomplished linguist, during 
his stay at Copenhagen he did not neglect 
his literary pursuits or his historical re- 
searches. Assiduousiy he studied the liter- 
ature and history of northern Europe, and 
as a result thereof he gave to the world in 
1831 The History of the Northmen, which was 
an epoch-making work. Eleven years after- 
ward an _ enlarged edition was 
printed, in which Wheaton definitely gave 
his adherence to the proposition that the 
Northmen discovered America before Co- 
lumbus. With these literary and scientific 
tastes he gained the acquaintance of the 
inost distinguished men in Denmark, and 
was elected to the Scandinavian Society and 
Icelandic Literary Society. With what 


second 
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proved to be the crowning work of his life 
ever in mind, he also, within a year of his 
arrival at Copenhagen, published an article 
in Danish on the Public Laws of Denmark. 
It is thus seen how one great purpose was 
ever present with him, to which the whole 
current of his thoughts and work ran. 

In 1835 President Jackson transferred 
Wheaton to Berlin as Minister Resident. 
He was the first representative of his gov- 
ernment for twenty-five years at the Court 
of Prussia, where he remained until 1846, 
being promoted in 1837 to the rank of 
Envoy Extraordinary and Minister Pleni- 
potentiary. His chief duty in Prussia was 
to foster trade relations and make com- 
mercial treaties. This duty he performed 
with characteristic ability and success, and 
it was not his fault that the Senate of the 
United States rejected the treaties which he 
negotiated. His interests were world wide; 
and among other things that brought him 
to public notice was his brochure advocat- 
ing the Suez and Panama canals, for which 
Von Humboldt hailed him pioneer. While 
at Berlin he extended his already wide ac- 
quaintance with the statesmen and scien- 
tists of Europe, forming a close friendship 
with Von Humboldt, and being elected to 
the French Institute and the Berlin Acad- 
emy of Science. All this broad and intimate 
acquaintance with great men gave him ex- 
traordinary opportunities to observe and 
His 
services, therefore, to the Government at 
Washington, by keeping it constantly in- 
of the sentiments and 
events, were of great value. Hardly a week 
elapsed without his making a report to the 
Nor did his efficiency 


learn the real conditions of Europe. 


formed trend of 


Secretary of State. 
and importance stop there. Tor his counsel 
and opinion were constantly sought by all 
our other diplomatic representatives, be- 
cause of his great ability and experience 


He expected, and had 


and knowledge. 
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every right to expect, that his invaluable 
services would be retained and receive 
proper recognition by promotion to either 
Paris or London. But, in 1846 he fell a 
victim to that insidious spoils system which 
has robbed our country of so many meri- 
torious public servants. If President Roose- 
velt, coming into power with the most tri- 
umphant majority in our history, a victory 
so sweeping that it makes him not only the 
dominant and paramount power in the Re- 
publican party, but the trustee of the whole 
people, will only correct this great abuse 
in the diplomatic service, he will not have 
been trusted in vain. 

After his dismissal Wheaton spent the 
winter in Paris, and returned to Providence 
in May, 1847. The city of his birth had his 
portrait painted. 
New York, where he enunciated the doc- 
trine that has come to be known as the 


He was given a dinner in 


fundamental one of the all successful di- 
plomacy of the United States: “The office 
of a foreign minister is the office of a 
peacemaker. Diplomacy has been supposed 
to be a mantle of craft and deceit, but I be- 
lieve that honor and integrity are the true 
arts of the diplomatist.’”’ But the honors 
tendered him were empty, and he settled 
down to prepare himself for the Professor- 
ship of International Law to which Harvard 
called him, having already in 1845 bestowed 
While pre- 
paring his lectures he failed rapidly and died 
on March 11, 1848, at Dorchester, Massa- 


her highest degree upon him. 


chusetts, a disappointed man. 

Here are set down as briefly as possible 
the dates and chief incidents (save one, and 
that of the greatest moment) of Wheaton’s 
life. Neither time nor space has permitted 
more. These facts are barren of dramatic 
quality. But to one who ponders on them, 
a constant purpose and growth are visible. 
Here was a studious gentleman, of broad 


and varied attainments, with a mind of 
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singular fineness and honorable ambitions. 
3ut Henry Wheaton’s real and greatest 
claim to fame and the pride of his country- 
men is founded upon his Elements of Inter- 
national Law, published in 1836, and _ its 
corollary, The History of the Law of Nations, 
printed in 1845. By these works he trans- 
lated the ideal dreams of philosophers to 
a practical science. He is the real father 
and expounder of International Law. His 
work today is the standard of the civilized 
world, and is the guide of every Foreign 
Office. Its countless editions, each succes- 
annotated and 
chart and 


more elaborately 
brought to date, are the 
basis for all international intercourse be- 
tween governments and peoples. It has 
translated even into Chinese. If 
International Law, at 


sively 


been 
it did not create 
least it made it a _ science and co- 
Ordinated the rules and principles thereof 
into an homogeneous system. It laid down 
the broad principles, and adduced the evi- 
dence and the authority fortheir validity 


by apposite citations. All that has since been 
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done in the realm of diplomacy has been 
simply an exposition of those principles by 
It has perhaps had 
more influence toward maintaining peace 


added concrete cases. 


than any other one work or circumstance, 
since it has given to all governments com- 
non principles from which and on which to 
argue. Only a man of genius cou'd have 
accomplished this. It is glory enough for 
And it is singularly fitting that 
this genius should have been a citizen of 


anv man. 


the United States, which has from the time 
of Franklin adopted and practised a system 
of diplomacy that not only has been dia- 
metrically opposed to that of European 
states, but has been so peculiarly successful, 
that all foreign chancellaries, except Rus- 
sia’s, have come to adopt more and more 
the methods of that salutary system, which 
is based upon truth, honor and fair dealing. 
It is therefore not too much to say that 
the work of Henry Wheaton has _ had 
greater influence upon the worid than that 


of any other man of modern times. 


COMMONWEALTH v. FLYNN. 
167 Mass. 460. 


By Henry W. PALMER. 


“Good afternoon, my pretty maid,” so spake sly Daniel lynn, 
And doffing low his derby hat, he glided softly in. 


“Your beauty, Lady, is renowned,” so quoth the wily knave; 
“Take not that beauty, Lady Fair, unpictured to the grave! 


“Leave some memento of those charms, this dreary world to cheer. 


Come, have your picture taken at the ‘Studio Revere. 


Fair Margaret smiled. 
honey; 


She was beguiled by Daniel’s words of 


She said if she but could she would; but she had little money. 


“Ah, Lady,” said persuasive Dan, “your beauty is so great, 
We'll make your pictures at a much reduced and lowered rate. 
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“One dollar and a half,” he said, “will cover all expense, 

And all you have to pay today is five and twenty cents. 

“One dozen photos, cabinet size, we'll make for this small sum. 

Be wise, Fair Lady, don’t refuse.” Sweet Margaret sucked her 
thumb. 


As Margaret sucked, and thought, and smiled, the foxy Dan be- 
sought her. 
At last he conquered. She gave in, and handed him a quarter. 


“Now, pretty maid,” pursued sly Dan, “one quarter more in cash 
Will buy for you six pictures more. Your beauty makes me rash!” 


Sweet Margaret was a child of Eve. A bargain quite attracted her. 
Then, too, Dan’s words of flattery quite charmed and quite dis- 
tracted her. 


A dollar bill she gave to Dan. “I have no change,” she muttered. 
“Nor I,” said Dan, “I'll get it, though,” and off the villian fluttered. 


One whole long day the maiden sat. She waited Dan’s returning. 
He did not come. She paced the floor, her cheeks with anger 
burning. 


At last she sought a mighty Cop, relating her sad tale; 
He patted her upon the cheek and started on the trail. 


From clew to clew the Copper flew, until poor Dan he spotted. 
He captured him and had him soon dry-breaded and hard-cotted. 


In court Dan pled that when he fled 
He was not like a common thief; 
That Margaret D. made him trustee, 

And title passed, in his belief. 
He claimed that when he took the bill 
He was her debtor—is so still. 


But Morton, J., replied: “Nay! Nay 
No title passed to you, you skin! 
Of larceny you’re guilty, sir! 
To jail you'll have to go, D. Flynn.” 
And so they took Dan off to jail; 
They left him there to weep and wail. 


Sweet Margaret sweeps the kitchen floor; 
She thinks of photographs no more. 
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THE SUPREME COURT: AN AMERICAN IDEAL. 
By RupErRT SARGENT HOLLAND, 
Of the Philadelphia Bar. 


MERICANS are not given to the 
pursuit of political ideals; as a 
people we may delude ourselves with 
the thought; as individuals we _ scoff. 
Yet at the apex of our government 
we come upon an ideal, conceded to be such 
by the wise of all nations; an ideal which is 
not an illusion, which is not of the same 
fabric as the conception of democracy, but 
which stands before us in practical form. An 
English observer of American life said re- 
cently :—“It is a continual wonder to me that 
your Federal Supreme Court still exists. It 
is essentially an ideal body, and you Ameri- 
cans cherish so few political ideals.” The 
same comment is made time and again by 
such of our transatlantic visitors as study the 
Court in its workings, but so used have we 
grown to taking our highest tribunal for 
granted we never stop to consider it. We 
never stop to consider if it might be mended 
to our material benefit. 

Concerned above everything else in man- 
ufacture, agriculture and commerce, it is but 
natural that in city, state and national affairs 
we should keep our fingers close upon the 
machinery that is to make or mar our bank- 
accounts. After a municipal, a legislative, or 
a gubernatorial campaign it is slight wonder 
that visitors conclude that we do not dally 
with political ideals. We have been known 
t- coerce legislatures and executives, to 
bring enormous private pressure on state 
tribunals; nothing is altogether above sus- 
picion save one body, the Supreme Court of 
the land. How does it lift its head serene 
above the clouds? Is the Court so far re- 
moved from every day affairs that business 
interests give way to theoretical conceptions 
in that pure ether, or is it that the one august 
body is at the same time the desideratum of 


the two qualities—efficiently ideal, practi- 
cally Utopian? 

How has the Court stood before the 
world? That great French scholar of con- 
stitutional governments, De Tocqueville, 
writing in the early days of our nation, said 
of the Court that “a more imposing judicial 
power was never constituted by any people. 
The Supreme Court is placed higher than 
any known tribunal, both by the nature of its 
rights and the class of justiciable parties 
which it controls. 

“Tn all the civilized countries of Europe,” 
he continues, “the government has always 
shown the greatest reluctance to allow the 
cases in which it was itself interested to be 
decided by the ordinary course of justice. 
This repugnance is naturally greater as the 
government is more absolute; and, on the 
other hand, the privileges of the courts of 
justice are extended with the increasing 
liberties of the people; but no European na- 
tion has yet held that all judicial controver- 
sies, without regard to their origin, can be 
left to the judges of common law. 

“In America, this theory has been actu- 
ally put in practice; and the Supreme Court 
oi the United States is the sole tribunal of 
the nation. Its power extends to all cases 
arising under laws and treaties made by the 
national authorities, to all cases of Admir- 
alty and maritime jurisdiction, and, in gen- 
eral, to all points which affect the law of na- 
tions. It may even be affirmed that, al- 
though its constitution is essentially judic- 
ial, its prerogatives are almost entirely po- 
litical. Its sole object is to enforce the exe- 
cution of the laws of the Union; and the 
Union only regulates the relations of the 
government with the citizens, and of the na- 
tion with foreign powers; the relations of 
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citizens amongst themselves are almost all 
regulated by the sovereignty of the States. 

“A second and still greater cause of the 
preponderance of this court may be ad- 
duced. In the nations of Europe the courts 
of justice are only called upon to try the 
controversies of private individuals; but the 
Supreme Court of the United States sum- 
mons sovereign powers to its bar. When 
the clerk of the court advances on the steps 
of the tribunal, and simply says, “The State 
co! New York versus the State of Ohio.’ it is 
impossible not to feel that the court which 
he addresses is no ordinary body.” 

The Supreme Court then first of all owes 
its pafamount importance to the peculiar 
function of government which the Constitu- 
tion framers purposed it to perform. A con- 
stitutional government, it should be remem- 
bered, although founded on a determinate 
statement of the law is in no sense neces- 
sarily immutable. The fathers of the repub- 
lic realized that time would bring changes 
of circumstance, and that the constitution 
must admit of recognition of such changes. 
On the other hand the constitution would 
be the first of all the laws, the source of all 
leter legislative inspiration, and as such no 
law-making body should have the power to 
modify it. Each act of the legislature must 
in principle conform to its fundamental pro- 
visions; if there were no conformity, the act 
could not in reality be law. In other words, 
the law-making body of this constitutional 
government could not, as in England, where 
Parliament was the constitution in itself, be 
at once the inspiration and the machinery of 
the law; mere enactment could not ipso facto 
create; the pronouncements of the legisla- 
ture would or would not be laws according 
as they did or did not conform to the writ- 
ten constitution. It is a common saying 


that republics derive their motive power 
from the enactments of their representative 
assemblies, the people speaking through 
their delegates have been substantially the 








be-all and the end-all of government; in 
these United States the truth was that the 
peoples’ representatives were themselves 
created by a higher power, their voice was 
not to be the voice of omnipotence, their 
acts must fall in certain well defined lines. 
Yet, said the 
must not itself be immutable, it must adapt 
itself to change. So they provided that 
should the people through their representa- 


framers, the constitution 


tives be thwarted in some desire they might 
constitutionally and hertce lawfully alter the 
charter of government by amendment. This 
they would not do until they discovered that 
their repeatedly expressed desire ran coun- 
ter to the basic principle of government. 
And this vital question, Was the act of con- 
gress constitutional, what power should de- 
cide? This, said the makers, should be the 
function of the Supreme Court of the land. 
The function so given is unique in history. 
Ir France the constitution is, or has always 
been held to be immutable; no power has 
the legal right to change it. Hence the tri- 
bunals of France obey the laws as they are 
made by legislation, and it follows that the 
legislature, and not the constitution is su- 


preme. If this were not so the judges of 
France would take the place of the people 


the absolute 


place, inasmuch as what they pronounced 


in America, that is to say, 
to be in accord with the constitution would 
be law, nothing else would be, and the consti- 
tution could not be changed. We must then 
reach this conclusion, that where the consti- 
tution of a country is immutable, the courts 
must obey the legislative body in its inter- 
pretation; but where the constitution is sub- 
ject to amendment, the courts may declare 
the acts of legislatures invalid as contrary 
to the fundamental law of the land. Where. 
as in England, Parliament is itself the con- 
stitution, the question never arises which 
way the courts shall look; whatever Parlia- 
ment enacts is part and parcel of the consti- 
tution. 
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Genius for foresight was the great gift of 
our constitution makers. Much must be 
said in little if the wrangling statesmen of 
thirteen heterogeneous states were ever to 
agree. The yoke must be easy that should 
encircle so many wayward necks. Yet, if 
the statement of the law were brief, innum- 
erable questions would arise; and, so, in 
order to bind the people to the charter 
under which they were to live, to stand be- 
tween the legislature and the law, the Fed- 
eral Supreme Court was erected. In this 
superlatively wise conception of the needs of 
a republican government lies the first rea- 
son for this political ideal. 

“History,” says Bryce, “knows few instru- 
ments which in so few words lay down 
equally momentous rules on a vast range of 
niatters of the highest importance and com- 
piexity as the Constitution of the United 
States. 
New Testament, the Koran, the Pentateuch, 


. . Probably no writing except the 


and the Digest of the Emperor Justinian 
has employed so much ingenuity and labour 
as the American Constitution, in sifting, 
weighing, comparing, illustrating, twisting 
It is the fate of all 
great laws to be so handled, indeed, it is the 


and torturing its text.” 


greatest tribute to their genius. 

It was inevitable that such a conception 
should at the beginning be bitterly opposed. 
From the outset the Supreme Court was 
criticised as being too far removed above 
the actual needs of government. Courts 
should be limited by well-defined restric- 
tions; to place unlimited authority in any 
tribunal is contrary to Republican princi- 
pies, said many members of the Constitu- 
tional Convention. Elbridge Gerry wrote, 
“There are no well-defined limits of the 
Judiciary Powers; they seem to be left as a 
boundless ocean that has broken over the 
chart of the Supreme Lawgiver, ‘Thus far 
thou shalt go and no further,’ and as they 
cannot be comprehended by the clearest ca- 
pacity or the most sagacious mind, it would 


be an Herculean labor to attempt to de- 
scribe the dangers with which they are re- 
plete.” Richard Henry Lee complained bit- 
terly that “in the judges of the Supreme 
Court is lodged the law, the equity, and the 
fact.” Fought over by tooth and nail, the 
Court finally came into being owing its ex- 
istence to the wisdom of three men, Hamil- 
ton, Madison and Marshall. Opposed on 
almost every other matter, these three fore- 
saw the needs that would arise, the dangers, 
and the remedy. Political passions would 
disrupt the people of the federated States, 
Presidents and Congresses would be en- 
gulfed in many maelstroms of popular de- 
mand, there must be some rock from which 
to look far over the troubled seas. It was 
the view-point of this Court which gave this 
country the advantage, as that deep student 
of our institutions, Bryce, has put it, “of rel- 
egating questions not only intricate and del- 
icate, but peculiarly liable to excite political 
passions, to the cool, dry atmosphere of ju- 
the 


’ 


dicial determination. The relations,’ 
same writer continues, “of the central Fed- 
eral power to the States, and the amount of 
authority which Congress andthe President 
are respectively entitled to exercise, have 
been the most permanently grave questions 
in American history, with which nearly 
every other political problem has become 
entangled. If they had been left to be set- 
tled by Congress, itself an interested party, 
or by any dealings between Congress and 
the State legislatures, the dangers of a con- 
flict would have been extreme, and, instead 
of one civil war there might have been sev- 
eral. But the universal respect felt for the 
Constitution, a respect which grows the 
longer it stands, has disposed men to defer 
to any decision which seems honestly and 
logically to unfold the meaning of its terms. 
In obeying such a decision they are obey- 
ing, not the judges, but the people who 
enacted the Constitution. To have foreseen 
that the power of interpreting the Federal 
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Constitution and statutes, and of determin- 
ing whether or no State Constitutions and 
statutes transgress Federal provisions, 
would be sufficient to prevent struggle be- 
tween the National government and the 
State governments, required great insight 
and great faith in the soundness and power 
of a principle.” 

Although the principle might be sound, 
the early practice was incontestably difficult. 
The Court found itself launched upon an ab- 
solutely unknown sea, with only the most 
vague knowledge of what their course was 
to be, without a compass, without a prece- 
dent to guide them. The Court might be 
intended to fill the most important place in 
Christendom, it remained for the judges to 
put the ideal in practice. When they as- 
sembled for the first time Chief Justice Jay 
declared the court ready for business, but 
not a single litigant appeared. After they 
had waited a sufficient time to prove that 
the Republic had no need of them at that 
hour of her history, the judges adjourned. 
“Not one of the spectators,” an historian of 
that first session has said, “though gifted 
with the eagle eyes of prophecy, could have 
foreseen that out of that modest assemblage 
of gentlemen, unheard of and unthought of 
among the tribunals of the earth, a Court 
without a docket, without a record, without a 
writ, of unknown and untried powers, and of 
undetermined jurisdiction, there would be 
developed, in the space of a single century, 
a Court of which the ancient world could 
present no model, and the modern boast no 
parallel; a Court whose decrees, woven like 
threads of gold into the priceless and imper- 
ishable fabric of our Constitutional juris- 
prudence, would bind in the bonds of love, 
liberty and law the members of our great 
Republic. Nor could they have foreseen 
that the tables of Congress would groan be- 
neath the weight of petitions from all parts 
o: the country inviting that body to devise 
some means for the relief of that overbur- 
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dened tribunal whose litigants are now 
doomed to stand in line for a space of more 
than three years before they have a chance 
te be heard.” 

No machine, even the most nearly per- 
fect, can run without motive power; the new 
organ of government seemed likely to die 
for lack of nourishment. When the Court 
assembled in 1790 for the second session in 
its history, it was again forced to adjourn 
because no cases had arisen for its august 
cetermination. It is-little to be wondered 
that the judges felt grave doubts as to the 
reality of the need for the Court’s existence. 
Their judicial duties were so light that they 
did not hesitate to accept other offices at 
the same time. Chief Justice Jay held the 
office of Secretary of State during nearly 
six months of his term upon the bench; and, 
later, still retaining the Chief Justiceship, he 
accepted the diplomatic mission to England, 
which caused his absence from this country 
for more than a year. When he resigned he 
had already been elected Governor of New 
York. Oliver Ellsworth was minister to 
France and Chief Justice simultaneously, 
and Marshall acted as Secretary of State 
and Chief Justice at once during the end of 
John Adams’ term as President. The mem- 
bers of the Court themselves felt very 
doubtful as to the permanency of its exist- 
ence; it was a period when, as John M. 
Shirley wrote: “the politicians—or states- 
men—of that day bivouaced in the Chief 
Justiceship on their march from one politi- 
cal position to another.” John Jay wrote to 
President Adams: “I left the Bench per- 
fectly convinced that under a system so de- 
fective it would not obtain the energy, 
weight and dignity which was essential to its 
affording due support to the National gov- 
ernment; nor acquire the public confi- 
dence and respect which, as the last resort 
of the justice of the nation, it should pos- 


sess.” The future of such a little-needed 


organ looked doubtful. 
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Here came the crisis in the Court’s his- 
tory, a crisis which was met in such a man- 
ner that intelligent statesmen thought the 
judges had once and for all taken leave of 
their practical senses, and flown to a region 
so remote as to be unattainable by ordinary 
mortals. But it was here that the Court, ac- 
cepting the extraordinary position given it 
by the framers, took the one stand which 
was ultimately to give it lasting glory. 
The framers had done their share, the mem- 
bers of the Court themselves were not be- 
hind in doing theirs. In the dark days of in- 
activity, Washington, disturbed by the 
threatening appearance of public affairs, sent 
to the Chief Justice and his associates in- 
terrogatories upon certain public questions 
which were most vitally important to the 
nation’s welfare. He requested the judicial 
opinion of the Court upon the legal points 
raised; he asked whether the principles of 
international law or the treaties of the 
United States with France gave the latter 
country or her citizens the right to fit out in 
the ports of the United States vessels of 
war, or to refit, re-arm, or increase their 
armament; whether France had a right to 
erect courts within the jurisdiction of the 
United States for the trial and condemna- 
tion of prizes taken by armed vessels in her 
service; whether the principle that free bot- 
toms made free goods, and enemy bottoms 
enemy goods was a part of the law of na- 
tions. The Court declined to give an an- 
swer, asserting with great dignity that it 
would be manifestly improper for them to 
anticipate any case which might arise, or in- 
dicate in any way their opinion in advance 
of argument. Consider the situation, a 
Court without litigants, called upon in a 
dark hour of its country’s history by a man 
universally conceded at the time to be the 
wisest in the land, to give advice upon inter- 
national problems of law vitally important 
to the nation. Had the Court acquiesced in 
Washington’s request there can be little 








doubt that its history would have been far 
different from what it has been, Instead of 
its magnificent independence, its aloofness 
from all questions of policy, its demand 
that President and Congress shall act before 
it will determine whether they had the 
power to act, the Court must have 
become the national adviser, and shared 
even that office in large measure with 
the Attorney-General. Admitting that 
two of the main characteristics of judicial 
power are that the Court shall only pro- 
nounce judgment on special cases brought 
before it for determination, and not upon 
general principles, and that it shall only act 
when actually called upon to do so by the 
presentation of a specific case at its bar, it 
would yet have been easy for the Supreme 
Court, unknown, untried, apparently un- 
wanted, to accede to what must have seemed 
the cry of the nation in an hour of need. 

If then our highest Federal tribunal is 
strikingly ideal and even more strikingly 
untrammeled in a country and age of in- 
tensely practical government, it must be due 
first to the genius of its makers who con- 
ceived a need and a place for it totally in- 
visible to the vast majority of their fellow- 
men, and, second, to the genius of the men 
who have composed that Court, who have 
never served at popular demand, and who, 
taking the ideal the framers gave them, have 
practically raised it far above material con- 
cern. If the American Constitution be a 
marvel to its students, is not the line of its 
interpreters no whit less marvellous? “Why 
did you not tell Judge Marshall that the 
people of America demanded a conviction?” 
was the question asked of Attorney-Gen- 
eral Wirt after the: trial of Burr by the 
Supreme Court. “Tell him that!” was the re- 
ply. “I would as soon have gone to Her- 
schel, and told him that the people of Amer- 
ica insisted that the moon had horns, as a 
reason why he should draw her with them.” 
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THE “BLACK BOOKS” OF LINCOLN’S INN. 
By Epwarp Manson, 
Of the Middle Temple, Barrister at Law. 


NE of the things which strike us most in 
a survey of medieval London isthe little 
community with its compact corporate life. 
Whether its raison d'etre is trade as in the 
City Guild, or religion as in the monastery, 
or learning as in the college, or law as in the 
Inns of Court and Inns of Chancery, we 
find the same characteristics—a small soci- 
ety—complete in its constitution, living to- 
gether in close intimacy, with its hall or 
refectory to minister to the needs of the 
body, its library to minister to the needs of 
the mind, its chapel to minister to the needs 
of the soul.’ The same tendency to associ- 
ate for a common end shows itself today. 
Societies to promote politics and education, 
charity and religion, art and_ philan- 
thropy, are legion: the difference is that 
there is not today that social life in common 
symbolized in the word company or guild— 
the breaking of bread together—which char- 
acterized the early societies. The Inns of 
Court furnish a good illustration of the 
change. The life in one of the Inns of 
Court of the Fifteenth Century as we have 
it pictured for us in, for example, the “Black 
300ks” of Lincoln’s Inn was much more 
like what life is now, at an Oxford or Cam- 
bridge college than in Lincoln’s Inn of 
today. Just as in Oxford or Cambridge 
you have the undergraduates, the graduates 
and the Dons, so in the Inns of Court 
you had the “clerks,” the “utter barristers” 
and the Masters of the Bench. All were 
socii of the “Felyschippe”’ and all lived under 
strict rules, none the less binding that many 
of them were unwritten and customary like 
the common law itself. 


CHIEF JUSTICE FORTESCUE ON 
THE INNS OF COURT. 


The earliest general account we have of 





the Inns of Court and Chancery is that of 
Sir John Fortescue—the Chief Justice of the 
King’s Bench under Henry VI. in the De 
Laudicus Anglia Legum—written by him 
when in exile in France after the crushing 
defeat of the Lancastrians at Towton in 
1461. Fortescue was himself one of the 
Benchers of Lincoln’s Inn at the date 
when the “Black Books” begin (1431) and 
there is, therefore a special interest in com- 
paring his account of the Inn with that of 
the Records themselves. 

“There belong,” he says, “to it—that is to 
the system of legal education in England— 
ten Lesser Inns which are called the Inns 
of Chancery (Furnival’s Inn, Thavies’ Inn, 
Barnard’s Inn, Staple’s Inn, Clement’s Inn, 
New Inn, Lyon’s Inn, Dane’s Inn, Clifford’s 
Inn and Strand Inn), in each of which 
there are a hundred students at the 
least and in some of them a far greater 
number, though not constantly residing, 
The students are, for the most part, young 
men; there they study the nature of original 
and judicial writs which are the very first 
principles of the Law. After they have 
made some progress here and are more ad- 
vanced in years they are admitted into the 
Inns of Court properly so called. Of these 
there are four in number (Lincoln’s Inn, 
Gray's Inn, the Inner and the Middle 
Temple.) In that which is the least fre- 
qauented there are about 200 students. In 
these greater Inns a student cannot well be 
maintained under eight and twenty pounds 
a year (“about £500 of our money”) and, if 
he has a servant to wait on him—as for the 
most part they have—the expense is pro- 
portionably more. For this reason the 
students are sons to persons of quality, 
those of an inferior rank not being able to 
bear the expenses of maintaining and edu- 
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cating their children in this way, so that 
there is scarce to be found throughout the 
Kingdom an eminent lawyer who is not a 
gentleman by birth and fortune; conse- 
quently these have a greater regard for their 
character and honor than those who are 
bred in another way.” Knights, Barons 
and the greatest nobility of the Kingdom, 
sent their sons to the Inns of Court, both to 
get a tincture of the laws and to form their 
manners. This is Fortescue’s outline. The 
details we get from the records of the Inns 
themselves: in the case of Lincoln’s Inn 
from the “Black Books.” 


LIFE IN AN INN OF COURT IN 1430. 


It is altogether a quaint and delightful 
picture which we get from these records. 
The society numbered in the middle of the 
Fifteenth Century, some 160 resident mem- 
bers—13 Masters of the Bench, 47 “utter’ 
barristers and 100 inner barristers or 
“clerks”—students we should call them now. 
All these lived within the precincts of the 
Inn in the Chambers, of which there were 
92, each chamber being divided into two. 
They went to chapel at 6 o’clock every 
morning, winter and summer—later on it 
was relaxed to 7 in winter. They had their 
commons from the buttery, breakfasted to- 
gether on bread and beer in the Hall,— 
when breakfast was supplied by the Inn, 
dined together at 12.30 and supped together 
on bread and beer again at 6.30. They fre- 
cuented the Courts at Westminster when 
the Courts were sitting; attended the Read- 
ings and moots; and theyamused themselves 
in the intervals of study in the bowling 
green of the Inn (spheristerium) and with 
cards and dice in the Hall in an evening, but 
not later than g o'clock, until the Benchers 
came to the decision that these evening 
amusements were not a very fit preparation 
for Sunday and forbade play on Saturday 
nights, for the Benchers were very solici- 





tous about religion and morals. “All vice,’ 
as Fortescue says “is there discouraged and 
banished.” 


LEGAL EDUCATION—THE “MOOT” 
AND THE “BOLT.” 


The Benchers in those days took legal 
education also very seriously. The student 
couid not—as in later days—‘“eat” his way 
to the Bar. He had to be constant in his 
attendance at Westminster, at “moots” and 
“bolts” and “readings” and his education 
did not end with call, it continued for three 
years at least after. Neglect was visited 
with fines and other penalties as appears by 
this “mem.” “No utter barrister to be al- 
lowed to have any Boyer pot (i. ¢., his pint 
and a half of ale or beer after evensong) un- 
less he give his diligent attendance at all 
learnings and especially in the learning 


vacations as well within this house as 
at Chancery moots.” Chancery moots 
were the moots held in the Inns of 


Chancery which each Inn of Court had 
attached to it—in the Lincoln's 
Inn, Furnival’s Inn and Thavies’ Inn. A 


case of 


moot was first “assigned,” that is, the subject 
and the persons to argue it were settled at 
a preliminary meeting in the evening in the 
Hall at which the butler was ordered to at- 
tend with “the Candle and the Book.” The 
case was cast in the form of pleadings and 
when it came on was argued first by the 
Bar and afterwards by the Bench. At the 
upper end of the Hall sat the Benchers on 
the Bench, a bar running between them and 
the rest of the Hall. Opposite the Bencn 
sat on forms the outer and the inner Bar- 
risters who were engaged in the moot. The 
origin of this term outer or “utter’’ barrister 
is not clear. Mr. Douglas Walker thinks it 
arose from the fact of the form extending 
beyond the bar both ways. Hence those 
who sat outside were called the outer bar. 
The subjects of the moot of those days 
would have finely puzzled the modern law- 
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yer. Take as an example the legal point 
which Sir Thomas More—himself a member 
of Lincoln’s Inn at this time—propounded 
to the wiseacres of Bruges’ utrum averia in 
witheramia sint —irreplegiabilia—whether 
beasts of the plough taken in reprisal are re- 
pleviable. To bring into a moot matter 
which was no matter 
There was also a sensible rule that a moot 
was not to contain more than two points. 
The following entry suggests an amusing 


of law was finable. 


the two gentlemen (who argued) during the 
argument.” 

So keen were the Benchers to encourage 
the learning of the law that, not content 
with Courts, and moots, and bolts, they or- 
dered that at dinner every four sitting at 
one table were to argue a case put by the 
puisne of the four. This proved unpopular, 
at least we find Thomas Morsse put out of 
Commons because he had been notified by 
the Society to communicate instruction 





NEW HALL AND LIBRARY, 


scene— Whereas Mennell, one of the Utter 
Barristers, was negligent and toke lytyl 
study in his last moote and was not con- 
formabyll to the saying and orders of the 
3ench in his lernying and motyng but pre- 
sumptuously seyd to the Benche that they 
coude not brynge in the learnying bette: 
than it was brought in’”—he was put out of 
commons. The “Bolt” was a sort of Moot 
in which a person call “Putcase” was 
requisitioned. “Putcase” started the dis- 
cussion and then—by a prudent provision 
of the Bench—was “to sit down betweene 








FROM NEW SQUARE. 


after dinner and “he gave the felows oppro- 
brious and presumptious words.” . He no 
doubt resented it as talking “shop,” but we 
opprobrious words” too 


need not interpret 
seriously; for we have one, Barnard, fined 
5 marks for refusing the office of “Master of 
the Revels” with opprobrious words which 
were nothing worse than that “he could not 
nor would not exercise the said office.” 
Those times were much more punctilious 
in the matter of language than we are to- 


day. 
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THE READER AND OTHER OFFI- 
CERS OF THE SOCIETY. 

With this high esteem for learning, the 
office of Reader was naturally one of dis- 
tinction—the most important, in fact—in 
the Society. Unfortunately it was also an 
expensive one. Custom had decreed that a 
Reader must give a dinner and a supper to 
the company during his reading and he had 
to do it handsomely. If the preparation for 
the dinner was “miserable and miserly” the 
steward of the Reader's dinner might be 
fined. The result was that members of the 
Society often declined the office and were 
heavily fined in consequence. Sir Robert 
Rich, for instance, in 1621 is fined 100 
marks “for not reading in his turne” and 
the said Sir Robert being impenitent, his 
chambers are sold towards paying the fine. 

Besides its Reader the Inn had its Dean 
of the Chapel—who was paid the same as 
the Manciple—its Treasurer, its Keeper of 
the Black Books, its Marshal, its Pensioner, 
its Butler, its Steward, its Master ofthe Rev- 
els, its Escheator, who brought the fuel for 
Christmas and Torches for the Chapel, its 
Master and Under Cook, its Turnbroche, 
its Manciple, its Clerk of the Pantry, its 
Pannierman, its Laundress, its Beadle, its 
Fool and its Minstrels. It seems rather a 
superfluity of offices for so small a society, 
but many of them were honorary and 
served by members of the Society. For 
example, we find Sir Thomas More acting 
successively as Auditor of the Society, Pen- 
sioner, Butler, Reader, Marshal and Gov- 
ernor. The stewardship was a post of dan- 
ger. If the unfortunate steward spent more 
than he ought, that is, if his “apparels” or 
disbursements exceeded his receipts or 
“emendals” he got no wages. 


A YEAR’S EXPENSES. 


The steward’s account of payments for 
the Inn for the year is interesting as a spec- 
imen of the Society’s expenditure: 








£s. d 

DT shh csuvnthredennnew ine 33 I1 I 
i cnidunneuewahanay sy we xe 58 13 4 
Beer (25 Barrells) ........... 3 6 8 
SE Adasdwateeeeesden ches 7 3 6% 
ESE: on cia eseuensed oes 3 8 9 
EE kere ccaeiexdebheee I5 9 
Gon vetaseheos wees 13 
eS RS AR EE Neg eee 48 II 
sy he nk he aa eb eb sees 10 9 
Holiime (Holly) ............. - 6 
Dt hail hvaweens wen senses = 3 
SE bibs wa seake nesan eave 16 
Spices for Christmas......... 7 3 
Be Ghee Minstrels... .......05%- 16 
Ss fre 4 8 
The Singer for his “Carell” 

Ge CAISIORNS Sinn ce secceescn 3 4 


But there was better cheer than beer and 
bread and cheese. The Steward’s chief item 
was the amount paid to the Manciple “for 
victuals bought and for fuel and for divers 
condiments (sanciamentis) and other neces- 
saries in the kitchen as appears in the 
Kitchen book, £150 5s. 34%d. Then, too, 
members who wanted to be excused keep- 
ing vacations often compounded for the ex- 
emption by such things as a “hoggishead of 
red Gascon wine” or a “buk and doewe;” we 
know that there was once a swan also in the 
Society’s larder, because three of the 
young gentlemen—W oodhouse, Fermorand 
Dysney—were fined ten shillings each “be- 
cause they brake the larder house and took 
from thens a swan and buk in Lamasse 
vaceyon last’—on another occasion some 
quince pies were abstracted from the 
oven, but a worse occurrence was the win- 
dow of the buttery being broken “whereby 
certeyn persons of the Cumpanie unknowyn 
interid in to the sed buttery and brake the 
scler dore and lett out the wynne and 
spoyled and spylte ytt in the flore.” This 
offence was deemed so serious that the 
senchers agreed that “the hoole Com- 
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panye shall be sworne uppon the Evange- 
liste to tell what they knowe concernying 
that act.” The offenders were at length dis- 
covered by this means and expelled, but 
were afterwards re-admitted at the interces- 
sion of the King’s Sergeants, on paying 
fines. Alas! these were only a few of the 
escapades on the part of the young gentle- 





exploit with “Sampson Stockfish, behind 
Gray’s Inn.” Then we have another young 
gentleman breaking the doore of the White 
Hart in Holbourne at night and beating the 
housewife of the same “to the scandal of the 
Society.” One Norton, “confessyd that he, 
Copleton and Gascon divers tymys have 
gone forth in the nyght to make mery;” and 





GATEWAY TO LINCOLN’s INN. 


men which vexed the righteous souls of the 
Benchers from day to day. 


“HEARING THE CHIMES AT MID- 
NIGHT.” 


In fact, Master Justice Shallow’s recollec- 
tions of the wildness of his youth when he 
“lay at Clement’s Inn and his feats about 
Turnbull Street” do not seem to have been 
at all over colored. For instance, one 
Hobart, a member, is fined 20 pence “for 
fighting with the Society of Gray’s Inn at 
nyght”—reminiscent of Master Shallow’s 





again, John Bradshaw makes his humble 
confession “of having pleyed at the cards at 
the porter house of the Rolles in the Chan- 
celare Lane with dyvers of his felyship,” and 
promises being re-admitted that he will 
“never hereafter do so more.” On another 
occasion a young gentleman of the Inn was 
caught “in domo suspecta” near Newgate by 
the Constable and Beadle of the Ward and, 
but for the Alderman’s “reverence for the 
Society” would have been sent to Newgate. 

What Master Justice Shallow calls the 
bona robas was indeed a subject on which 
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as “contrarie to the good and laudable rules 
of this Housse” the Benchers were very 
strict—so far, at least, as the Inn and its 
precincts were concerned—and many are 
the fines recorded in respect of the surrep- 
titious introduction of the fair sex into the 
Inn. 
THE “CONEY GARTH.” 


The greater part of the Town was rented 
from the Bishop of Chichester—at 20 marks 
( £6-13-4) a year, but there was a small strip 
on the north held at 9s a year from the 
Prior of St. Giles, which contained a “coney 
garth,” 
and an ash growing in it. This “coney 


or rabbit warren, with seven elms 


garth” was a source of much temptation to 
the young gentlemen of the Inn with 
sporting proclivities and of corresponding 
trouble to the Benchers. For instance, in 
1483, two gentlemen of the Town, Arundel 
for 


“ 


and Knevet, are put out of commons 
hunting and killing coneys in the coney 
garth;” and the chasing of the coneys be- 
came so common that at last the Bench had 
te order that “if anyone of the society shall 
hunt or kill any coney within the coney 
garth or within the metes and bounds of 
the same he shall forfeit on each occasion 
20s,” and this had shortly after to be sup- 
plemented by a further order that “none of 
the Companie shall have hys bow bent 
withyn the coney yard nor hunt nor kill 
coneys upon payne of Xld.” 


ORDER IN HALL. 


Keeping order and decorum in Hall, too, 
was no easy matter. The young gentlemen, 
instead of the proper costume of cap and 
gown, would wear “hattes” in Hall—even 
in Chapel, or “redd” coates, or, later, “long 
heare or great Ruffes,” or “goe booted” 
or with “their rapyer under the gowne.” 
In 1509 it is recorded by the Benchers that 
“in future no one may be at Clerk’s com- 
mons unless he be decorously clad and not 








with his shirt in public view beyond his 
doublet at his neck.” It was also agreed 
at a Benchers’ Council “that no gentleman 
beying a felowe of this Housse shall ware 
any cut or ponsyd hosyn or bryches or pon- 
syd doublett upon payne of puttyng out of 
the house.” In 1520 we have the following 
entry: “Mem: to call the Companie and to 
exhort them to leave knockyng on the 
pottes and makyng of noyse in the Hall and 
not to inquyett Mr. Reder in the vacation 
of his study.” Making wagers in Hall was 
likewise forbidden as being a practice wher- 
of “insuyth moche dyscencyon.” One of the 
duties of the “butteler” and of the steward 
also was to report those that “speake loud 
and high at meal time in the Hall and cause 
such persons to cease their high speech.” 


” 


Possibly this may have been the cause of 
one of the young gentlemen being fined 12d 
“for gyvyng Off one off the buttelers a blowe 
on the ere.” Another “lately admitted” is 
fined for committing a “fowle affray” upon 
the person of the steward, and shortly after 
another is suspended “for his disorder in 
throwing a dish of butter at the steward in 
Hall time.” This was certainly worse than 
“giving the Panierman a slap in Hall.” 

The officers of the Society evidently 
needed special protection at Christmas, for 
we find a resolution of the Benchers that 
“it be pronouncyd to the Companie that 
they myshandell not the officers of the 
Housse this tyme of Chrystimasse upon 
payne of grievous amercyamentes.” 


“THE PUMPEING OF THE PORTER.” 


Then comes the expulsion of another 


ots 


gentleman for “pumpeing of the Porter. 


The worst of this affair was that he was 
assisted in it, the pumpeing, by two other 
barristers, one of whom actually boasted of 
the feat and gloried in it before the Council. 
This was a Mr. Heron, and his being in con- 
sequence put out of commons, led to an 











XUM 


émeute among the gentlemen of the Inn 
which is thus described: “Divers of the 
young gentlemen of this Societie to the 
number of 20 at the least (havynge formerly, 
as it seemeth, confederated themselves) did 
upon warninge given by a great noyse made 
by the breakinge of a pott in the Hall in 
dinner time suddenly draw themselves into 
a company and rush up to the Bench tables, 
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Bench sittinge in the upper messe to whom 
they addressed themselves for their come- 
ing upp in that rude manner, and being 
answeared by them that they would take 
time to consider of their demands, one of 
them replied that they would give them 
time.” A “counsell’ of Benchers was ac- 
cordingly called, and not agreeing to the 
rebels’ demands, “shortlie after there en- 


CORNER OF OLD BUILDINGS, LINCOLN’S INN. 


and thereby Mr. Coe and Mr. Garland, 
their spokesmen, did in a bould manner 
expostulate with the Masters of the Bench 
touching theire puttinge Mr. Edward Heron 
out of commons and fyneinge of him, de- 
mandinge of them what reasons moved 
them soe to doe and urginge and pressinge 
them to restore Mr. Heron againe. But 
beinge reprehended by the Masters of the 





| 


sued a notorious misdemeanor committed in 
the Hall by breaking the Bench table tres- 
sells and forms and by removeinge part of 
the Bench itself from the wall and in tear- 
inge the lyneings from the bench and the 
formes. Of which great disorder the Lordes 
the Judges takeinge notice it pleased the 
Lord Chiefe Justice of the King’s Bench to 
send a messenger to the Masters of the 
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Bench as they sate at supper in the Hall on 
Monday following, wishinge them to cause 
4 or 5 of those gentlemen who came up io 
the Bench in that disorderly manner to bee 
warned to appeare before his Lordship and 
some other of the Judges at Serjeant’s Inn 
in Fleete Streete on Wednesday followinge 
in the afternoone.” The result was that the 
ringleaders in this rebellion, including Mr. 
Heron, Mr. Coe and Mr. Garland, were 
committed to the prison of the King’s Bench 
till they should find baile for their good be- 
havior. 


THE STAR CHAMBER MESSENGER. 


This Mr. Edward Heron had only a short 
time before, August, 1629, figured in an- 
other disorderly scene by laying violent 
hands with some others on a messenger of 
the Privy Council, who, according to the 
version of the Benchers, endeavored to 
make an arrest in the House and was there- 
fore disgracefully handled. The Attorney 
General’s account in writing to the King 
was rather different. It was this: The 
messenger, who had been sent to make the 
arrest, “not knowinge the gentelman, found 
him in Lincoln’s Inn Walks, and ther the 
party was shewed unto him, but out of re- 
spect to the place he then there forboare 
to attach him. Notwithstanding when the 
Messenger was quietly gone out of there 
gates into the street, about thirty gentel- 
men fett him into the House violently, 
pumpt him, shaved him and disgracefully 
used him, after they sawe his warrant and 
otherwise carried themselves rudely and un- 
worthily. I propose, goes on the Attorney 
General, to proceed as roundly as I may 
against the offenders, to let them and others 
see theire error; but I thought it my duty 
to acquaint your Majesty with the truth 
thereof.” Nothing more, however, is heard 
of the matter. The probability is that the 
messenger’s story was wrong and that he 


was attempting to execute the Star Cham- 
ber process within the Inn. If so, it was a 
clear invasion of the privileges of which 
the members were justly jealous. 


THE “REVELS.” 

Chaucer in describing his “yonge Squier” 
among the Canterbury pilgrims says:— 
“He caudé songés make and well indite 
Just and eke dance and well portray and 

write.” 

Dancing in those days was deemed one 
of the necessary accomplishments of a gen- 
tleman, and it formed an important pact 
of the Revels of the Inns, not only of Lin- 
coln’s Inn, but of the two Temples and 
Gray’s Inn. Was it not Sir Christopher 
Hatton’s graceful dancing at the Christmas 
revels of the Inner Temple which won, as 
everyone knows, the heart of the Virgin 
Queen and laid the foundation of that lucky 
gentleman’s fortunes? The word “Revels” 
is apt, however, to mislead. It conveys the 
idea that the Inns of Court were much ad- 
dicted to feasting and revelry, or as Jolin 
Evelyn calls it, “dancing and fooling.” In 
truth the Revels were but part of the system 
of education of the Inns of Court, designed 
to form the complete gentleman. “There 
is,” says Fortescue, “both in the Inns of 
Court and the Inns of Chancery, a sort of 
an Academy or Gymnasium fit for persons 
of their station, where they learn singing 
and all kinds of music, dancing, and 
such other accomplishments and Diversions 
(which are called Revels) as are suitable 
to their quality and such as are usually 
practised at Court.” So the Inns danced, 
and masqued, and sang, and generally cul- 
tivated the Muses, as well as the stern 
Goddess Themis. 


THE MASQUE OF 1613.—DANCING 
BY THE LAWYERS. 


Here is an account of the grand Masque 
given by the Middle Temple and Lincoln's 
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Inn to King James on Feb. 18, 1613. “Yt 
went from the Rolles all up Fleet Street 
and the Strand and made such a gallant 
and glorious show that yt is highly com- 
mended. They had forty gentlemen of best 
choise out of both Houses rode before them 
in thayre best array upon the King’s horses 
and the twelve maskers, with their torch 
bearers and Pages, rode likewise upon 
horses exceedingly well trapped and fur- 


of Lincoln's Inn. Sol 








generally held for the best show that hath 
ben seen many a day. The King stoode in’ 
the Gallerie (at Whitehall) to behold them, 
and made them ride about the Tillyard, 
and then were received into St. James’ 
Parke and went along the Galleries into the 
Hall, where themselves and theyre devises 
which they say were excellent, made such 
a glittering show that the King and all the 
Companie were exceedingly pleased, and 
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nished, besides a dozen little boyes drest 
like babones that served for an anti-maske 
and they say performed it exceedingly weil 
when they came to ytt, and three open char- 
iots drawne with foure horses apeece that 
carried theyre musicians and other person- 
ages that had parts to speake. All which, 
together with theyre Trumpetters and other 
Attendants, were so well set out that yt is 





specially with theyre dauncing, which was 
beyond all that hath ben yet. The King 
made the Maskers kisse his hand at parting 
and gave them many thanckes, saying ‘he 
never saw sO many proper men together,’ 
and himself accompanied them at the Ban- 
ket and took care yt should be well or- 
dered.” The narrator adds that “to gaine 
the more roome no lady or gentleman was 
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admitted with a verdingale (farthingale—a 
hooped petticoat). 

On one of these festive occasions, it was 
Candlemas Day, and the Judges were pres- 
ent, an unfortunate contretemps occurred. 
The whole Bar refused to dance, much to 
the mortification of the Benchers who had 
to do the dancing themselves, and “for ex- 
ample sake” they, the Bar, were put out 
of commons with a threat that “yf the like 
fault be committed herehence they shall 
be fyned or disbarred.” The dances most 
affected were the Galliard and the Coranto. 
On these occasions of revelling the fair sex, 


% 


at Lincoln’s Inn at all events, were severely 
excluded, except as spectators. The Chief 
Butler is ordered “to keepe lockt the stavre 
foot doore leading to the gallery where they 
stoode.” 

THE NEW CHAPEL. 

In 1518 the Society had built the great 
Gateway which still forms the most inter- 
esting portion of the Inn. A hundred years 
later on the strength of its increasing pros- 
3enchers determined to build a 

It was to be a “fair large 
under it, 


perity the 

new chapel. 
chapel” with double chambers 
afterwards abandoned in favor of cloisters. 
It was to cost £2000 and to be designed 
by Mr. “Indicho” (Inigo) Jones. We have 
the result before us today. Such was the 
throng of noblemen and gentlemen at the 
1623, that several 
were “taken up dead for the time with the 
The open- 


consecration, May 22, 


extreme press and thronging.” 
ing sermon was preached by Dr. Donne, 
the Dean of St. Paul’s, whilom a valued 
member of the Society, a master of poetical 
conceits, a distinguished civilian, a great 
divine and preacher. To his contemporar- 
ies Donne was a much greater man than 
Shakespeare, and today—so the whirligig 
of time brings about its revenges—who 
knows anything of the learned and eloquent 
Dean except as the subject of one of old 











Isaak Walton’s charming biographies? The 
Bible in 6 volumes, with a Latin inscription 
presented to the Society by Dr. Donne and 
gratefully acknowledged by the Benchers, 
may still be seen in the Library. 

Of these and many other matters we may 
read in his quaint commentary on the times: 
how frequent were the visitations of the 
Plague in London and how the Benchers 
had to “take to flight” to escape them, how 
Queen Elizabeth went to St. Paul’s to re- 
turn thanks for the defeat of the Spanish 
Armada; how “slack” some of the gentle- 
men of the Inn were in “receiving of the 
Communion,” and that slackness 
caused them to incur the suspicion of being 


how 


Popish recusants and to have interrogatories 
administered to them by Lord Burleigh; 
how Prynne, the intrepid author of the 
“Histrio-Mastix,’”—dedicated by the way to 
the Benchers—was “utterly expelled out of 
the Societie,” after the Star Chamber’s sen- 
tence; how Sir Matthew Hale began his 
career in a half chamber in the Garden 
Court, “in the third staircase, three stories 


’ 


’ 


high;” how the Society tried to get the 
learned Selden’s library on his death, but 
had to give it up, owing to “soe many diffi- 
cultyes;” how Mr. Speaker Lenthall would 
not return the Society its “three dripping 
pans” lent to him; how Mr. William Ash- 
ley, the Chapel Reader, was allowed twenty 
nobles in addition to his stipend “by reason 
of his great chardge of his dyett in the 
vacacyon tyme and for the furnishinge of 
his chamber and to supply himselfe with 
books to enable him for the due perform- 
ance of the wighty charge that lyeth uppon 
him;” of these and many other matters 
equally instructive and amusing we may 
read in these pages. Not the least delight- 
ful part of them, to the modern eye, weary 
of sameness, is: the refreshing unconvent- 
ionality of the spelling, inexhaustible in its 
variety. 
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(A Christmas Greeting to a Learned Colleague.) 


By E. W. 


A Judge there was—I wish there had been mo,— 
And unto lawé had he long y-go. 
Wide was his law, and wide his common sense— 
For learning could not make that sound head dense. 
Wide was his taste for men and eke for reading— 
Old heads and young, old books and new, all leading 
Unto the wisdom of the perfect man, 
And all him keeping young as he began, 
Till you ’gan wonder, all that you were able, 
How one so young could be so venerable. 
And, best of all, his charity was kind— 
In all the world no enemy could find. 
From Hampshire came he, where they breed great men. 


Old Chaucer died too soon, alas, or then 
This had been better writ, though not, I ween, 
With truer words than you have just now seen. 





THE EVOLUTION OF AARON BURR BIRD, ATTORNEY-AT-LAW. 


By JOHN JorDAN DovuG Lass. 


E was a red-headed, freckle-faced little 
H fellow of thirteen, with an inquisitive 
nose, and eyes bright as new-minted pen- 
nies. He lived on his father’s farm near the 
drowsy village of Breakerton, spending his 
time principally in instigating sparring 
matches between turkey-cocks and game 
roosters, with occasional persecution of a 
bob-tailed cur dog by way of refreshment. 

The neighbors at first agreed that the boy 
would develop into a prize-fighter, but a 
shrewd J. P., who had spent many years of 
his judicial life in watching the wily ways of 
the country lawyers, declared that Aaron 
Burr Bird had in him the mettle and making 
of a lawyer. 

“Jist look at thet thar boy,” the J. P. ob- 
served to the elder Bird one morning as 
Aaron Burr Bird triumphantly paused at the 
foot of a cherry tree, up which he had sent a 


| 





stray tom-cat in a swift streak of yellow ter- 
ror, “jist look how he likes ter git er critter 
up er tree. That’s er lawyer up ’n down—I 
mean down ’n up—allus er gittin’ er poor 
divil in trouble up er tree. Whar, ef he cums 
down, he gits the hide tore off ’n him; er ef 
he jumps out he breaks his neck; er ef he 
stays up thar he’ll starve. Thet boy’s er born 
lawyer, I sez, an’ when thet sort uv er hu- 
mor’s (an’ I declare ter grashus them law- 
yers does sometimes tickle er body half ter 
death) in the blood you caint fairly git it out.” 

Aaron Burr turned his attention from the 
tom-cat a moment to gaze quizically into the 





‘visitor’s face, and as he did so the cat slid 


down the tree. Aaron Burr, however, had 
caught a glimpse of him out of the tail of his 
eye, and wheeling suddenly, gave him a re- 
sounding slap with a shingle. 

“See thet!” chuckled the J. P., “you cain’t 
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fairly fool er born lawyer. He allus knows 
whar, when an’ whicher way er cat’s goin’ 
ter jump. Tawk erbout er lawyer hangin’ 
out his shingle! ‘Thet’s jist er blind—the 
shingle stays right in hand ready fer ter 
kiver er ter kill.” 

Aaron Burr was now gazing eagerly into 
the old J. P.’s_ blue-goggled visage. The 
squire represented to his mind the entire law 
oi the county—one big, fat folio of justice 
journeying from place to place like a travel- 
ing library. 

“Do I look iike er man thet’s been picked 
by sharp-tongued lawyers, son?” queried the 
J. P. at length. He had removed his hat to 
wipe the perspiration from his bald head 
with a red bandanna handkerchief. 

“No, but yer head does,” snickered the 
boy, unaware that he was committing a 
breach of propriety. 

“What'd I tell yer erbout respectin’ you’ 
elders?” cried Aaron Burr’s father, catching 
up a brush. “Ain’t yer never goin’ ter larn 
no sense. You ain’t been no manner er 
count since I bought thet last almanac.” 

“Let him erlone, Robey,” interposed the 
kindly old J. P. “I axed him er pinted ques- 
tion an’ he giv me er pinted answer. Thet 
told me stronger than ever thet he’d be ekal 
to ther courthouse tricks. Er lawyer, Robey 
Bird, er lawyer must be quick on ther trig- 
ger er he won't fire his gun. 

“Gimme thet boy fer erwhile an’ I’ll carry 
him through ther acts uv the last legislatur 
(ef they don’t ruin him by showin’ him gim- 
let-holes fer rascals ter crawl out uv payin’ 
ther debts), an’ portions uv Blackstone (who 
must hev dried up an’ blowed away), with a 
taste 3ancroft’s history. You needn't 
laugh. I studied law an’ wuz admitted ter 
ther bar before I wuz permoted ter er J. P.” 

The portly J. P. adjusted his blue goggles 
and gazed with supreme dignity into the far- 
mer’s face. “What say you?” he continued. 
Can I have 


uv 


“I’m gettin’ up er law school. 
Aaron Burr er not?” 
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He 


“Wal, he’s no count fer nothin’ else. 
you don’t git him I reckin the divil will. 
kin go.” 

“You hear that, A. B. Bundle up an’ let’s 
be goin’,” said the J. P., triumphantly. 

Aaron Burr, being highly elated, dashed 
toward the house, and soon reappeared with 
the necessary paraphernalia; to wit, a few 
hickory shirts and extra breeches, with a 
plentiful sprinkling of hooks, pins, jack- 
knives and a long spear to torture flies. 

“Red-headed, all wool an’ er yard wide!” 
exclaimed the J. P., as he patted Aaron Burr 
on the head. “Jist the stuff ter weave inter 
er slick an’ shiny piece uv lawyer goods.” 

Then the preceptor and pupil drove off to- 
ward Breakertown. 

Something like seven vears managed to 
get up and go off from the honorable J. P. 
of Breakerton, leaving him grimmer, grayer 
and lamer in the joint, but not a whit less 
discerning in his cases. He still looked at 
the world through his big blue goggles. He 
had done his part in stocking the State with 
lawyers, sending them off with heads full of 
Blackstone and “Bankrupt” history, as he 
now Called it. _ 

Aaron Burr Bird had evoluted from a le- 
gal tadpole to a full-grown frog with big bass 
voice and swelling shirt front before the jury, 
though his legal associates cailed him “Red 
Bird.” He had won many important cow 
and hog cases at the “Breakerton Bar,” no- 
tably one in which he represented the plain- 
tiff in a suit to recover damages for a “yearl- 
ing” calf which had tried to butt the local 
freight off the track. The railroad people 
claimed self-defence. But Aaron Burr got 
them “up a tree” by developing on the cross- 
examination that the engineer had boasted to 
the fireman that he didn’t propose to be 
“bull-dozed any longer.” 

Old J. P.’s face beamed with pride when 
the jury brought in a verdict for the plaintiff. 
He smiled broadly, reminiscently, atthe con- 
sternation of the railroad attorneys. “Upa 
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tree?” he chuckled. “I knowed it wuz in | Hit’s Aaron Burr, attorney-at-law; but the 
him. I seed it ther day he got the tom-cat _ shingle’s allus in his han’ ter slap ’em when 
up the cherry tree on his daddy’s farm. they jump.” 


HARVEY STEEL COMPANY v. UNITED STATES. 
By Lincoin B. SMITH. 


(In the case of Ilarvey Steel Company v. United States, the Court of Claims recently rendered a judgment, 
by a majority of four of the five judges, the majority opinion being written by Nott, Chief Justice, and a 
dissenting opinion by Wright, Justice. The following lines are dedicated to Mr. Justice Wright.) 


That Wright is Wright and Nott is Nott 
Logicians must concede. 

That Nott is right and Wright is not 
Four judges have decreed. 


That Nott is right, and Wright is not, 
We all must now agree; 

Then Nott is right and Wright is Nott— 
The same thing, to a t. 


If Nott is Nott and Wright is Nott, 
It comes without a wrench 

That we have not, if not two Notts, 
Five judges on the bench. 


If only four, as shown before, 
And three agree with Nott, 

The judgment is unanimous, 
And Wright’s dissent is naught. 


The knot is not, is Nott not Nott? 
But, is Wright right, or Nott? 

Is Nott not right? What right has Wright 
To write that Nott is not? 

Do / do right to write to Wright 
This most unrighteous rot? 
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THE STUDENT ROWS OF OXFORD, WITH SOME HINTS 
OF THEIR SIGNIFICANCE 


ITI. 


By Louis C. CORNISH. 


HE preceding papers have attempted to 
show two aspects of the long and 
troubled history of Oxford, how the town 
was at war with the gown, and the students 
were at war with each other, and how be- 
hind all this contention were the larger 
issues of the little nations, who slowly were 
being welded together into that greater 
nationality which we now call English. 
These brief gleanings from the- vast litera- 
ture of Oxford serve to remind us that the 
massive walls of the colleges were built, 
not for academic seclusion as we now under- 
stand it, but for protection from direst peril. 
They testify, not of the past of romance 
in which our fancy wanders at will, but of a 
past filled with mortal combat. These quiet 
Oxford streets, these very cloisters which 
allure us with their beauty, have resounded 
to the cry, “Slay! Slay! Havock and 
Havock!” 

At every turn Oxford tells us of that 
time happily gone by when there was in 
truth “a whole sublunary unseasonable- 
ness.” And yet the memorials of that very 
unseasonableness, things in the doing that 
were not then accomplished, are among the 
greatest charms of this most alluring of 
universities. Here may be seen the history 
of the English nation written so plain that 
men may read. And here, furthermore, are 
the letters from which future history will 
spell out new words of civilization. If medi- 
aeval Oxford carried through all her con- 
tentions and trials the promise of the pres- 
ent, so none the less surely the Oxford of 
today contains the possibliities of what in 
the centuries to come shall be realities. 
He who sees in modern Oxford only the 





memorials of by-gone time misses half the 
wonder of the place; for here, too, is the 
witchery, the mystery of the future. 

Hard it is to read this future, yet now 
and again plans are formed and beginnings 
are made of which all men should take note. 
And to one such aspect of the future, 
vaguely noised abroad and perhaps but 
vaguely understood, Oxford must now ad- 
dress herself; namely, the proposed knit- 
ting together of English speaking people 
through the munificent gift of Cecil John 
Rhodes. 

Doubtless our opinion of this bequest, 
and its potency, will depend on our belief 
in that larger movement of which this un- 
dertaking is but a part. But even if we 
have small faith in the many signs that men 
of English lineage tend the world over to 
draw together, it surely is permissable in 
view of past history to say that this meet- 
ing of many representatives of many peo- 
ples appears at least more significant for 
the future than did that first gathering of 
students at Oxford long ago seem signifi- 
cant for the present. And whether or not 
we grant to the Rhodes Scholarships the 
likelihood of wide influence in the future, 
we must remember that at least it was the 
deliberate aim of the founder to project such 
efficiency. It will be to the profit of Eng- 
land and the United States if thoughtful 
men in both countries clearly understand 
his purpose. 

Whatever may be the final verdict of his- 
tory on the career of this remarkable man, 
to whom our generation has given so lav- 
ishly of hatred and of love,—and it is quite 
too early to judge him impartially—of this 
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we may be sure. The future historian needs 
must grant to Mr. Rhodes a far-reaching 
statesmanship, in which a definite aim was 
recognized clearly and unfalteringly fol- 
lowed. That purpose found its final ex- 


pression in the scholarships which bear his 


CECIL JOHN 


name. The reasoning which led him to his 
conclusion is worthy of our consideration. 

“T contend,” says Mr. Rhodes, “that we 
are the first race in the world, and that the 
more of the world we inhabit the better it 
is for the human race. I contend that every 
acre added to our territory means the 
birth of more of the English race who 





otherwise would not be brought into ex- 
istence. The absorption of the greater por- 
tion of the world under our rule simply 
means the end of all wars. The furtherance 
of the British Empire, for the bringing of 
the whole uncivilized world under British 


RHODES. 


rule, for the recovery of the United States, 
for the making of the Anglo Saxon race 
but one Empire. What a dream! But yet 
it is probable. It is possible.”* (p. 59). 
To this vast dream of Empire Mr. Rhodes 
gave the last years of his life, and to it he 


1This and all foliowing references are to The 
Last Will and Testament of Cecil J. Rhodes, by W. T. 


Stead. London: Review of Reviews. 1902. 
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devoted the greater part of his fortune. 
But to see the vision as he saw it, we must 
at the outset clearly understand that he had 
no wish to build an empire that should be 
subject to the British Crown, whose centre 
would be the Buildings of Parliament in 
London. The Monarchy, Parliament, even 
the Constitution, were to him but present 
social adjustments, which might or might 
These were details. 
He con- 


not serve in the future. 
His conception was far greater. 
ceived the whole English-speaking race as 
one family. Once gain the family con- 
sciousness throughout the race, and it might 
be trusted adequately to express itself in 
governmental The location 
and form of government were incidental. 
“His fatherland,” says Mr. Stead (p. 52) “‘is 
coterminous with the use of the tongue of 
his native land. He was devoted to the 
old flag, but in his ideas he was American, 
and in his later years he expressed to me 


institutions. 


his unhesitating readiness to accept the re- 
union of the race under the stars and stripes, 
if it could not be obtained in any other 
way. Although he had no objection to the 
Monarchy, he unhesitatingly preferred the 
American to the British Constitution, and 
the text-book which he laid down for the 
guidance of his novitiates was a copy of the 
American Constitution.” 

This feeling of Mr. more 
clearly set forth in his own words. “If 
even now we could arrange,” he says, “with 
the present Members of the United States 
Assembly and our House of Commons, the 
peace of the world is secured for all eter- 
nity! We could hold our Federal Parlia- 
ment five years at Washington and five 
years at London. ‘The only thing feasible 
to carry this idea out is a secret society 
gradually absorbing the wealth of the world 
to be devoted to such an object. . . . Fancy 
the charm to young America, just coming 
on and dissatisfied. For the Ameri- 


Rhodes is 








can has been taught the lesson of home rule 
and the success of leaving the management 
of the local pump to the parish beadle. . 

What a scope and what a horizon for work, 
at any rate, for the next two centuries, the 
best energies of the best people of the 
world; perfectly feasible, but needing an 
organization, for it is impossible for one 
human atom to complete anything, much 
less such an idea as this requiring the de- 
votion of the best souls of the next 200 
The 
The 


The seizure of the 


years. There are three essentials: (1) 
plan duly weighed and agreed to. (2) 
first organization. (3) 
wealth necessary.” (pp. 73-76.) 

The due weighing of the plan, his first 
essential, shows with what earnestness Mr. 
Rhodes gave himself to the undertaking. 
“The first thing that impressed him,” says 
Mr. Stead (p. 94), “as a result of a survey, 
of the ways of God to man, is that Diety, 
must look on things on a comprehensive 
scale. If Mr. Rhodes thinks in continents, 
his Maker must at least think in planets. 
The Divine plan must be at least co-exten- 
sive with the human race. Hole- 
and-corner plans of salvation, theological or 
political, are out of court. The 
Divine plan must be universal. 

“The planet being postulated as the area 
of the Divine activity, perfecting the race 
by natural selection and the struggle for 
existence being recognized as favorite in- 
struments of the Divine Ruler, the question 
immediately arose as to which race seems 
most likely to be the Divine instrument in 
carrying out the Divine idea over the whole 
planet. There are various races— 
the Yellow,: the Black, the Brown, the 
White. Numerically, the Yellow race comes 
first. But if-the test be the area of the 
world and the power to control its destinies, 
the primacy of the White race is indisput- 
able. The Yellow race is massed on half 


a single continent; the White exclusively 
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occupies Europe, practically occupies the 
Americas, is colonizing Australia, and is 
dominating Asia. In the struggle for ex- 
istence, the White race had unquestionably 
come out on top.” (pp. 95-96.) 

Accepting these conclusions, Mr. Rhodes 
a ‘“s, “what is the ultimate aim of this evo- 
lution?” “ ‘What,’ he asked, ‘is the highest 
thing in the world? Is it not the idea of 
Justice? I know none higher. Justice be- 
tween man and man, equal, absolute, im- 
partial; that surely must be the first note 





Mr. Rhodes had no hesitation in arriving at 
the conclusion that the English-speaking’ 
man, whether British, American, Australian, 
or South African, is the type of the race 
which does now, and is likely to continue to 
do in the future, the most practical, effective 
work to establish justice, to promote lib- 
erty, and to ensure peace over the widest 
possible area of the planet.” 

“*Therefore,’ said Mr. Rhodes to himself, 
‘if there be a God, and he cares anything 
about what I do, I think it is clear he would 
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of perfected society. Secondly, there must 
be Liberty, for without freedom there can 
be no justice. And the third note of 
the ultimate, toward which our race is 
blending, must sure!y be that of Peace, 
the industrial commonwealth as opposed 
to the military clan or fighting Empire. 

. . Justice, Liberty, Peace, these three!’” 
(p. 97.) 

“Which race in the world most promotes, 
over the widest possible area, a state of 


society having these three as corner stones? 





like me to do what he is doing Himself. 
As he is manifestly fashioning the English- 
speaking race as a chosen instrument by 
which he will bring in a chosen state of 
society, based upon Justice, Liberty and 
Peace, he must obviously wish me to do as 
much as I can, to give as much scope and 
power to that race as possible. Hence, if 
there be a God, I think that what he would 
like me to do is to paint as much of the 
map of Africa red as possible, and to do 
what I can elsewhere to promote the unity 
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and extend the influence of the English- 
speaking race.’”’ (p. 98.) 

Whether one accepts these broad notions 
concerning the destiny of the English- 
speaking race, hinging as they do on hasty 
and inconclusive judgments of that most 
complex of questions, the relative value of 
the divisions of the human family; or, in- 
deed, granting for the moment that the 
premises laid down adequately support these 
vast conclusions, whether one fee's their 
allurement, or instead is incensed by them: 
all this does not here concern us. Imper- 
ialism here appears before us stripped of 
industrial politics and clad in the robes of 
justice and liberty and peace for all man- 
kind. Whether or not our hearts go out to 
the vision, is beside our point. If we 
would understand what he was trying to do, 
we must remember that to this dream of 
the future Mr. Rhodes dedicated himself. 
It became nothing less than his religion. 
To such a conclusion the “due weighing and 
agreeing to the plan” brought him. 

The second and third essentials, namely 
“the first organization and the seizure of 
the necessary weaith,” except so far as the 
latter touches the distribution of his own 
property, may be briefly stated. 

For some years he seems to have con- 
sidered the formation of the secret society. 
It was to be to the future what the Society 
of Jesus under Loyola’s leadership was to 
the Papacy, or what Caesar’s legions were 
to the Roman Empire. To the moral force 
of the one should be added the material 
strength of the other. The difficulties in- 
volved in such a scheme of organization 
were, of course, enormous. Upon its mem- 
bers it would lay the obligation of a clearly 
stated purpose with the minimum oppor- 
tunity of doing anything toward its fulfill- 
ment. Some hints of these difficulties ap- 
pear in quotations from Mr. Rhodes which 
Mr. Stead gives us. And it would seem fair 


to infer that nothing came of this far-reach- 
ing scheme. 

It remains only to deal with the last 
essential, “the of the necessary 
wealth,” and to show how Mr. Rhodes so 
far as his own means permitted sought to 


seizure 


make his dream come true. 

In his will, as published,* he first provides 
for a trust fund, from which the “Trustees 
shall in such manner as in their uncon- 
trolled discretion they shall think fit culti- 
vite (certain estates) for the instruction of 
the. people of Rhodesia.” He. gives a park 
at Bulawyo, and also directs that a rail- 
road be built thence to Westacre “so that 
the people may enjoy the glory of the 
Matoppos* from Saturday to Monday.” To 
the same locality he gives an agricultural 
college. He provides that Groote Schuur, 
his beautiful homestead, shall become the 
residence of the Federal premier. He gives 
outright to Oriel, his own college at Ox- 
ford, half a million dollars; to be spent for 
college buildings, the maintenance of Resi- 
dent Fellows, for the High Table, and for 
a Repair Fund.* 

He then proceeds to establish the Schol- 
“Whereas, I do consider that the 


education of young colonists at one of the 


arships. 


Universities in the United Kingdom is of 
great advantage to them for giving breadth 
to their views for their instruction in life 
and manners and for instilling into their 
minds the advantage to the Colonies as well 


‘Whether or not this inference is correct is 
hardly to be gathered from Mr. Stead’s pages; 
and so far as known by the writer of this article, 
no other authority is accessible. 

“At this writing the will in full has not been 
made public. 

‘A range of gigantic barren rocks or moun- 
tains, where, at his suggestion, his body was bur- 
ied. 

*“As the college authorities live secluded from 
the world,” he adds, “and so are like children as 
to commercial matters, I would advise them to 
consult my trustees as to the investment of these 
various funds. They would receive great assist- 
ance from my trustees in such matters.” Per- 
haps Mr. Rhodes did not over-estimate the value 
of academic judgment. 
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as to the United Kingdom of the retention 
of the unity of the Empire. 

“And whereas . I attach very great 
importance to the University having a resi- 
dential system such as is in force at the 
Universities of Oxford and Cambridge. 

And whereas my own university has such 
a system. 

“And whereas I also desire to encourage 
and foster an appreciation of the advantages 
which I implicitly believe will result from 





“Now therefore I direct my trustees 
to establish for male students the 
scholarships hereinafter directed to be es- 
tablished, each of which shall be of the 
yearly value of £300 and be tenable at any 
college in the University of Oxford for 
three consecutive academical years. .. . 
“T direct my trustees to establish . . . 
‘the Colonial Scholarships.’ 
shall be in ac- 
cordance with the following table: (to South 


“The appropriation 








the union of the English-speaking peoples 
throughout the world and to encourage in 
the students from the United States of 
North America who will benefit from the 
American Scholarships to be established for 
the reason above given at the University of 
Oxford under this my will an attachment 
to the country from which they sprung 
but without I hope withdrawing them or 
their sympathies from the land of their 
adoption'or birth. 





THE SUMMIT OF ‘* WORLD’S VIEW,’ 








” MR. RHODES’ BURIAL PLACE. 
Africa 24, of which 9 are assigned to Rho- 
desia; 21 to Australasia, which includes the 
several divisions of the Australian Federa- 
tion besides Tasmania and New Zealand; 
6 to Canada, 3 each to the Provinces of 
Ontario and Quebec; 6 to the Atlantic 
Islands, 3 each to Newfoundland and Ber- 
mudas; and 3 to the West Indies.)* 


*Table condensed from much longer form in 
the will. The following colonies have received no 
scholarships;—in Canada, Nova Scotia, New 
Brunswick, Prince Edward Island, Manitoba, 
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“T further direct my trustees to establish 
. . . ‘the American Scholarships.’ I ap- 
propriate two of the American Scholar- 
ships to each of the present States and 
Territories of the United States of North 
America.”* 

To these Colonial and American Scholar- 
ships, by a codicil to his will, Mr. Rhodes 


adds fifteen other scholarships at Oxford, 


| 


“a good understanding between England 
Germany and the United States of America 
will secure the peace of the world and edu- 
cational relations form the strongest tie.” 
Having apportioned the scholarships, Mr. 
Rhodes states the qualifications. “My de- 
sire being that the students . . . shall not 
be merely bookworms I direct that in the 


election of a student . regard shall be 








each of £250 value, for students of German 
birth to be nominated by the Emperor, for 


Northwest Territories, and British Columbia; in 
the West Indies, Bahamas, Leeward Islands, 
Windward Islands, Barbadoes, Trinidad and To- 
bago; in the Mediterranean, Gibraltar, Malta, and 
Cyprus; in the Indian Ocean, Mauritius and Cey- 
lon; in the far east, Borneo, New Guinea and 
Hong Kong. The Indian Empire, Egypt, and the 
Soudan are also unmentioned in the bequest. 

The average of scholarships to population is 
one in 760,000 in the United States, and one in 
224,000 in the fifteen British Colonies to which 
they have been allotted. If the omitted colonies 
were dealt with on the same basis, 33 new schol- 
arships would be needed. 


GROOTE SHUUR. 


had to 

i his literary and scholastic attainments 

ii his fondness of and success in manly 
outdoor sports such as cricket and football 
and the like 

iii his qualities of manhood truth cour- 
age devotion to duty sympathy for the pro- 
tection of the weak kindliness unselfishness 
and fellowship 

iv his exhibition during school days of 


*At the time of the last census there were 


forty-five States and five Territories. 
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moral force of character and of instincts to 
lead and to take an interest in his school- 
mates latter attributes 
likely in after life to guide him to esteem 


for those wil be 
the performance of public duty as his high- 
est aim.” 

“No student shall be disqualified for elec- 
tion . . . on account of his race or re- 
ligious opinions.” 

While the selection of the student varies 
in the several Colonies and States, it is left 
In this 
Uni- 


versities, or in those universities which en- 


largely to the local universities. 


country it is either vested in the St2t> 


joy similar prominence within their own 


commonwealths,—as Yale in Connecticut 
and Harvard in Massachusetts. 

Arrived at Oxford, the student is in the 
same position as any undergraduate (“com- 
“The duties of 


a Rhodes Scholar are not different from any 


moner’’) of the University. 


other member of a college,” says the Rhodes 
Agent in Oxford. “The receipt of the 
Scholarship does not bind him to do any- 
thing in particular.” 

Such are the provisions made by Mr. 
Rhodes to put his vast plan at least partly 
Last September the first 
Boston and 
At the 


same time the Colonial Scholars were be- 


into execution. 
American Scholars met in 


thence sai:ed together for Oxford. 


ginning their journey from these fifteen 
British Colonies. Surely, to quote Milton’s 
phrase, here is a faith manifested in “God’s 
Englishmen.” 


To what endeavor and achievement in the 





| far future will this perpetual session of an 


international conference lead? Who shall 
say! And yet the comment of Mr. Stead 
(p. 52) offers some suggestion. “Once each 
year Founder’s Day will be celebrated at 
Oxford; 
wherever on the broad world’s surface half 
a dozen oid Rhodes Scholars come together 
they will celebrate the great ideal of Cecil 


and not at Oxford only, but 


Rhodes—the first of modern statesmen to 
grasp the sublime conception of the essen- 
tial unity of the race. Thirty years here- 
after there will be between two and three 
thousand men in the prime of life scattered 
all over the world, each one of whom will 
have had impressed upon his mind in the 
most susceptible period of his life the dream 
of the Founder.” 

If in the quarrels of mediaeval Oxford 
we have seen our modern social adjust- 
ments working themse:ves into definition, 
if therein we have seen the English nation- 
ality slowly emerging; then are we not war- 
ranted in seeing in this present movement, 
in this mere fragment of the Founder's 
dream come true, the promise of the tine 


“e 


when “God’s Englishmen” shall establish 
justice and liberty and peace in a far broader 
fellowship? 

“Steeped in sentiment as she lies, spread- 
ing her gardens to the moonlight, and whis- 
pering from her towers the last enchant- 
ments of the Middle Age,” says Matthew 
Arnold, “who will deny that Oxford, by ner 
ineffable charm, keeps ever cal‘ing us nearer 


” 


to the true goal of all of us. 


THE END. 
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SOME QUESTIONS OF INTERNATIONAL LAW ARISING FROM 
THE RUSSO-JAPANESE WAR. 


VIII. 


The Rights and Privi eges of Belligerent Armed Vessels in Neutral Ports. 


By Amos S. HERsHEY, 
Associate Profess.r of European History and Politics, Indiana University. 


gente to the questions relating to con- 
the important 
raised during the present war from the 


traband, most issues 
standpoint of International Law have thus 
far' been those connected with the rights 
and privileges of belligerent armed ships in 
neutral ports. 

ne of these questions was raised almost 
at the very beginning of the war when the 
Russian gunboat Mandjur remained in the 
neutral harbor of Shanghai where she was 
lying at the outbreak of hostilities) in defi- 
ance of the orders which had been issued 
by the Chinese authorities, acting upon the 
representations of the Japanese consul, that 
leave that within twenty-four 


she port 


hours.? 

Japan repeated her demands at Peking 
and is even said to have threatened a resort 
to force, but the conduct of the Chinese 
Government seems to have been extremely 
weak and vacillating. After prolonged ne- 
gotiations and repeated agreements to dis- 
arm on the part of the Russian authorities— 
agreements which do not appear to have 
been effectively carried out—the Mandjur 
was finally disarmed and dismantled, and 

November 5, 1904. 

*The reluctance of the Mandjur to leave Shang- 
hai appears to have been due to the fact that a 
large Japanese cruiser was said to have been ly- 
ing outside the harbor. Mr. De Lessar, the Rus- 
sian mjnister at Peking, maintained, however, 
that the presence of the Mandjur in Shanghai was 
necessary for the protection of the Russian Con- 


sulate there. This question derived additional 
importance from the fact that the neutrality of 


China had in a sense been guaranteed by the 
Powers. The solution of the problem was 
anxiously awaited by the whole world. See The 


Green Bag for June, 1904. for the second article 
of this series entitled, “The Hay Note and 


Chinese Neutrality.” 


the important parts of her machinery and 
armament were placed in the custody of the 
Chinese Government toward the end of 
March.* 

Another case of the abuse of the hospi- 
tality of neutral ports on the part of a Rus- 
The Dmitri 
Donskoi, a cruiser belonging to the Russian 


sian vessel arose in February. 


Mediterranean fleet, obtained coal at Port 
Said on the piea that it was needed to enable 
her to steam to Cadiz on her return voyage 
to Russia. 
an innocent purpose was used in stopping 


3ut the coal thus obtained for 


and overhauling several neutral vessels in 
the vicinity of the Mediterranean entrance 
to the Suez Canal. “It is quite clear,” says 
Lawrence* “that the neutrality of Egypt 
was violated in a gross and open manner. 
It is an accepted rule that no proximate acts 
of war must take place in neutral waters, 
and they must not be used as a base of 
operations by either party.” 

An Associated Press dispatch of Febru- 
ary 20, 1904, stated that friendly communi- 
cations between France and Japan had been 
exchanged with respect to the stay of the 
Russian Mediterranean squadron at Jibutil 





in French Somaliland—a stay which ex- 


ceeded the twenty-four hours supposed to 
But 
the explanation of France for not ordering 


be prescribed by International Law. 


the Russian vessels to leave Jibutil within 
that period of time was said to have been 
entirely satisfactory to the Japanese Gov- 
ernment. It appears that the French au- 


‘On the case of the Mandjur, see the news 
papers from February 19 to March 26, 1904. See 
especially an article in Collier’s IVeekly for April 9. 


‘War and Neutrality, p. 116. 
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thorities at that port also permitted the 
Russian vessels to take in a full supply of 
coal! The British Government, on the 
other hand, not only insisted upon the en- 
forcement of the twenty-four hour rule, but 
refused to supply Russian warships with 
more coal than was needed to carry them 
to some nearer neutral destination. 

The right of belligerent warships to coal 
in neutral ports has been much discussed 
during the present struggle. It has de- 
rived particular interest and importance 
from frequent reports that the Russian Bal- 
tic fleet intended speedily to leave the Baltic 
Sea for the Far East—a departure repeat- 
edly announced, but always deferred until 
the middle of October. It is well known 
that Russia has no coaling stations of its 
own, and that if the Baltic Fleet ever pro- 
poses to reach its destination, it must de- 
pend upon accompanying colliers for its 





coal—a difficult and dangerous expedient— 


or upon neutral ports for sufficient sup- 
plies.* ; 

It is generalty believed that the French 
and German Governments* would raise no 


‘Lawrence, of. cit., pp. 120 and 123. This cor 
rects a previous statement made by the writer in 
The Green Bag for July, 1904. See p. 458 of Vwi. 


XVI 


*The Spanish Government was at first reported 
to have refused to permit the Baltic Fleet to coal 
at Vigo on October 26, but the following day it 
was announced that the Spanish authorities at 
Vigo had permitted each vessel to take on 400 
tons. See New York Times for- October 27 and 
28. The Spanish Government is also said to 
have “authorized the Russian warships at Vigo 
to remain in port and complete repairs on con- 
dition that they leave immediately after repairs 
are completed.” Chicago Tribune for October 28, 
1904. The Baltic fleet remained several days at 
Vigo and then proceeded to Tangier where it 
Was apparently permitted to take on a full supply 
of coal and provisions by the Moorish authori- 
ties on October 30. Numerous complaints have 
since been made by the Japanese Press, of the 
facilities for coaling afforded to the Baltic fleet in 
French ports. 


See especially the London Times (weekly ed.) 
for September 30, 1904 for a summary of docu- 
ments published on this subject by M. Hutin in 
the Echo de Paris. The German Government let 
it be known, however. as early as February that 





objections to the granting of supplies of 
coal to Russian vessels at French and Ger- 
man ports, at least in quantities sufficient 
to enable them to reach the next neutral 
ports, but the British Government has taken 
much more advanced ground. In her Neu- 
trality Proclamation of February 10, 1904, 
Great Britain instructed the authorities in 
sritish ports not to permit belligerent war- 
ships to take on more coal than is necessary 
to carry them to the nearest home port, “or 
to some nearer named neutral destination,”* 
and in a more recent set of instructions, 
sent to the Governors of British Colonies 
and Dependencies, even more advanced 
ground than this was taken. The British 
authorities were advised that they were in 
the future to refuse to grant facilities for 
coaling or provisioning in British ports to 
belligerent vessels “proceeding to the thea- 
tre of war or to any position or positions 
on the line of route with the object of in- 
tercepting neutral ships on suspicion of car- 
rying contraband of war.’” 


the Baltic Fleet would not be permitted to pass 
through the Kiel Canal. In this respect at least, 
as also in disarming the Russian warships at 
Tsing-Tau, Germany has perhaps more than ful- 
filled her neutral obligations. 


‘This phrase is omitted in the American procla- 
mation of neutrality. 


‘From the text of a proclamation issued by 
the Governor of Malta on August 12, 1904. See 
London Times (weekly ed.) for August 26, 1904. 
The “Instructions” themselves have not been 
published, so far as we are aware. The Procla- 
mation of the Governor of Malta also declares 
that “such fleet shall not be permitted to make 
use in any way of any port, roadstead, or waters 
subject to the jurisdiction of His Majesty for the 
purpose of coaling either directly from the shore 
or from colliers accompanying such fleet, whether 
vessels of such fleet present themselves to any 
such port or roadstead or within the said waters 
at the same time or successively.” 

The Egyptian Neutrality Order of February 12, 
1904, provides that “before the commander of a 
belligerent ship-of-war is allowed to obtain coal 
in any port of Egypt, he must obtain a formal 
authorization from the authorities of the port, 
specifying the amount he may take. Such au- 
thorization is to be granted only after the receipt 
from the commander of a written statement, set- 
ting forth the name of the port to which he is 
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The question of the rights and privileges 
of belligerent armed ships in neutral ports 
came up in a very acute form in the month 
of August when a number of vessels be- 
longing to the Russian Fleet at Port Arthur 
succeeded in escaping to various neutral 
ports on the Chinese coast after their de- 
feat at the hands of the Japanese on August 
10. The Russian torpedo boat destroyer 
Ryeshitelni, which had taken refuge in the 
Chinese port of Che-Foo, was seized and 
towed out of the harbor by several Japanese 
destroyers on the night of August I1, in 
spite of the fact that the Russian vessel was 
partially disabled and that she had been at 
least partly disarmed,’ in accordance with 
the demand of the Chinese Admiral at Che- 
Foo. This was an undoubted violation of 
Chinese neutrality and of the law of nations 
on the part of Japan, the serious character 
of which has in nowise been weakened by 


to go next, and the amount of coal he has at the 
moment in his bunkers. He will then be per- 
mitted to take what is sufficient for the purpose 
declared to be in view, and no more.” Lawrence, 
War and Neutrality, pp. 134-35. But, as Lawrence 
points out, experience has shown that this rule 
may be evaded as in the case of the Dimitri 
Donskoi. (See above.) He suggests (p. 136) that 
there be added to the rule “a clause to the. effect 
that any coal obtained by means of them for 
cruising purposes, or for steaming to a different 
destination, unless in the event of chase by an 
enemy, shall disqualify both the vessel and her 
commander from receiving further supplies in any 
port of the same neutral during the same war.” 
“This,” he thinks, “would put an end to eva- 
sions.” It seems to us, however, that even this 
amendment would be insufficient. It would not 
prevent the Baltic Fleet from making use cf neut- 
ral ports to speed it on its destination to the Far 
East. Only such total prohibitions as are con- 
tained in the Proclamation by the Governor of 
Malta would appear to be sufficient for this pur- 
pose. 

‘This was the case, at least, according to the 
statements of the Russian commander and Ad- 
miral Alexieff. But the fact of disarment was de- 
nied by the Japanese Navy Department. For the 
official statements on both sides, see London 
Times (weekly ed.) for August 19. 1904. See also 
New York Times for August 15. The fact that the 
Ryeshitelni was partly disarmed was practically 
admitted by M. Takahira, the Japanese Minister 
at Washington, in an interview published in the 
New York Times for August 28, 1904. See also 
Count Cassini’s interview in the New York Her- 
ald for August 109. 


| 


| 


the specious grounds on which it has been 
defended. 

The Japanese are said to have attempted 
to justify their action on the ground that 
China had faited to enforce her neutrality 
over against Russia* that the neutrality 
of China was plainly imperfect inasmuch 
as she was incapable of fulfilling her neutral 
obligations, and that, in the face of plain 
proofs of such incompetence, Japan was 
compelled to enforce her belligerent rights. 
It was also said that Japan did not intend 
to repeat the Mandjur farce, and that she 
could not afford to break up her fleet for 
the purpose of watching Chinese ports in 
which Russian vessels are abusing the privi- 
leges of asylum and taking advantage of 
China's inability to enforce neutral rights.* 

Without examining into the truth or se- 
riousness of these charges, it is sufficient to 
observe that none of them, even if fully 
proven, would justify the violation of Chin- 
ese territorial sovereignty. One interna- 
tional wrong does not justify another, and 
there are other ways of obtaining redress 
for violations of neutrality, which are not 
too gross or serious, than that of an attack 
upon territorial sovereignty. As stated by 
Daniel Webster, then (1841) Secretary of 
State, in the case of the Caroline,* in order 
to excuse such an act as the violation of 
neutral territorial sovereignty, one must 
“show a necessity of self-defense, instant, 
overwhelming, leaving no choice of means 

*Amongst the violations of Chinese neutrality 
by Russia were enumerated the constant viola- 
tions of the neutrality of Chinese territory be- 
tween the Great Wall and the Liao river, Russia’s 
disregard of the neutrality of the treaty-port of 
Niu-Chwang, the sinking of a Chinese vessel 
named the Hipsang, and the use by Russian 
agents of the Chinese port of Che-Foo as a base 
of supplies and military operations during the 
war. (It is claimed that Che-Foo has been used 
by Russia as a wireless telegraphy station. and 
that Chinese junks have been using this port as a 
base for the blockade of Port Arthur.) 

*See Tokio Correspondent to the 
Times (weekly ed.) for August 19, 1904. 


*See Wharton’s Digest, I., §5o0c. 
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and no moment for deliberation.” And as 
our most eminent jurist? has well said in 
a famous case, “if there be no prohibition, 
the ports of a friendly nation are considered 
as open to the public ships of all powers 
with whom it is at peace, and they are sup- 
posed to enter such ports and remain in 
them while allowed to remain, under the 
protection of the Government of the place.” 
“It is the duty of the belligerent to refrain 
from the exercise of hostilities within the 
shelter of neutral territorial waters,*? and, 
if any vessel, whether belligerent or neutral, 
be assailed within such limits, it is incum- 
bent on the neutral Government in the first 


instance to defend her against her assailant, 


and, if she be captured, to exert itself to the 

‘Chief Justice Marshall Mc- 
Faddon, 7 Cranch 116. 

*See the opinion of Sir W. Scott (later Lord 
Stowell) in the case of the Anna (5 C. Rob. 373); 
where it was held that the capture of an enemy’s 
ship in neutral waters is illegal, and that such 
a vessel must be restored by the prize court of 
the captor. Sir W. Scott gave it as his opinion 
that this would be so even if the vessel had been 
pursued into neutral waters. Instances of the vi- 
olation of neutral territory have not been alto- 
gether rare, even in the present century. They 
were perhaps the rule rather than the exception in 
the eighteenth century. The United States was 
guilty of at least two such violations during the 
Civil War—the Florida in Brazilian, and the 
Chesapeake in British waters; but in both these 
cases, the acts were disavowed and ample apology 
and reparation were made. 

The case of the General Armstrong (see Whar- 
ton’s Digest, I1., §227), in which Louis Napoleon 
acted as arbitrator in 1852, has been cited in sup- 
port of the action of the Japanese, but the case 
is not at all analogous. Besides, although the 
decision was doubtless right, it appears to have 
been based on a wrong principle. In that case 
it was decided that the Portugese Government 
could not be held responsible for the destruction 
of the American privateer General Armstrong in 
consequence of an attack by a British fleet in 
Portugese waters in 1814, inasmuch as the Ameri- 
can vessel had begun the actual attack and be- 
cause her captain had not applied “from the be- 
ginning for the intervention of the neutral sov- 
ereign.” As Lawrence (Principles, p. 541,) points 
out. while this award was right, the principle of 
the decision was wrong in so far as it appears to 


in Exchange v. 


support the broad doctrine laid down by 
some writers (see Hall, p. 628), that 
a “belligerent, who, when attacked in neu- 
tral territory, elects to defend himself, instead 


of trusting for protection or redress to his host, 
by his own violation of sovereignty frees the 





neutral from responsibility.” Whether we accept 
utmost to effect restitution or otherwise to 
secure redress for the injury." 

The Japanese Government refused to of- 
fer any apology, disavowal or restitution 
for this gross violation of Chinese neutral- 
ity, and it must be admitted that her conduct 
in this matter, although altogether excep- 
tional, constitutes a blot a record 
which is, otherwise remarkably 


upon 
thus far, 
clean and spotless from the standpoint of 
International Law. 

Three of the escaped vessels of the Rus- 
sian fleet at Port Arthur sought refuge at 
the 
entrance of Kiao-Chow 


German harbor of Tsing-Tau near the 
Bay (the 
concession on the Shan-Tung peninsula) on 


German 


the night of August 11, vis.—the battleship 
Czarevitch, the protected cruiser Novik and 
several torpedo-boat destroyers. The Novik, 
which was not seriously injured, was or- 
dered to leave within twenty-four hours, in 
accordance with the instructions of the Ger- 
man Government; but the Czarcvitch and 
several of the destroyers, 
being in an 


torpedo-boat 
unseaworthy condition, were 
permitted to remain to the end of the war 
on condition that the vessels be disarmed 
and their crews kept in the custody of the 
German authorities until the end of the 
war.* 

On August 12 the Russian cruiser Askold 
and the destroyer Grosovoi arrived at Shang- 
hai—the former vessel being badly dam- 
aged, but the latter apparently in fairly good 


or reject the principle supposed to underly the 
decision of Napoleon in the case of the General 

Armstrong, it has no applicability in the case of 
the Ryeshitelni. In the latter case, Japan was 
clearly the actual as well as the real aggressor, 
and the Russian commander had placed himself 
under the protection of the Chinese Admiral who 
proved to be a weakling or a coward. 

°Walker, Science, p. 451. 

“See the London Times (weekly ed.) for Aug- 
ust 19, 1904 The German Government is said to 
have taken the position that belligerent warships 
may repair damages for purposes of navigation in 
any neutral port, but that their armament must 
not be repaired or augmented. See New York 
Times for August 14, 1994. 
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condition. The Russian consul was at once 
requested by the Chinese authorities at 
Shanghai to arrange for their departure 
from that port within twenty-four hours. 
He replied that, inasmuch as the ships 
needed repairs, the Chinese demand was not 
in accordance with the laws of neutrality, 
and that reasonable time must be allowed 
for the necessary repairs. Upon demand of 
the Japanese consul that the Russian war- 
ships leave Shanghai forthwith or disarm, 
the Chinese local authorities requested the 
Commissioner of Customs to report upon 
their condition and ascertain the period re- 
quired for repairs. That official, having in- 
spected the Grosovoi on August 16, reported 
that the destroyer’s boilers and machinery 
needed repairs. On the other hand, it was 
admitted that she had come to Shanghai 
without reducing her speed. 

In the 
changed by the receipt of telegraphic in- 


meantime the situation was 


structions from the Wai-wu-pu and the 
Nanking Viceroy directing that both vessels 
forthwith disarm or leave port, and an inti- 
mation on the part of Japan that unless this 
were done, she (Japan) would send a por- 
tion of her fleet into the port and capture 
these vesse's, as in the case of the Ryeshi- 
telni. 
the Japanese Government tolerate a state 


In no case, it was announced, would 


of affairs which permits Russian vessels to 
find asylum in Chinese harbors and make 
repairs that would enable them to resume 
belligerent operations. Upon the down- 
right refusal of the Russian Consul General 
to agree even to discuss this proposition, 
the Chinese authorities again changed front 
and ordered that a reasonable time be al- 
lowed for necessary repairs. But on Au- 
gust 19, after another threat on the part of 
Japan, the Chinese authorities at Shanghai 
demanded that the destroyer Grosovoi leave 
that port within twenty-four hours, and that 
the cruiser 


Askold complete her repairs 


within forty-eight hours and afterwards de- 


part within twenty-four hours, or that both 
vessels disarm. Upon the second refusal 
of the Russian Consul General to discuss 
such a proposition, the question was re- 
ferred to the Consular Body as a whole. 
This body met on August 22, but failed to 
accomplish anything, owing to the inflexi- 
ble opposition of the Japanese Consul to 
any action affecting the rights of belliger- 
ents. On August 24, apparently after the 
Czar had ordered the disarmament of the 
vessels, the Chinese executed another volte 
face, and extended the time for the depart- 
On August 27 the 
Japanese Government addressed a note to 


ure of the warships. 


the Powers informing them that, unless 
Russia forthwith disarm her warships at 
Shanghai, Japan would be forced to take 
whatever steps she deemed necessary to 
protect her interests in that quarter.’ This 
veiled threat seems to have had the desired 
effect, for the Askold and Grosovvi were 
finally dismantled and disarmed during the 
first week of September, although not until 
after further delays and a long controversy 
between the Japanese, Russians and Chi- 
nese authorities with respect to the disposa! 
of the crews of these vessels. It was at last 
agreed that the crews be interned in such 
Chinese treaty-ports as contained Russian 
consulates.” 


The last case to be considered in this con- 


'See New York Times for August 28. 1904 


“The Russians proposed that the precedent set 
in the case of the \Jandjur be followed, and that 
the crews be sent home at the first opportunity 
which presented itself. The Japanese insisted, 
however, that the same procedure be followed 
as in the cases of the Russian vessels at the Ger- 
man port Tsing-Tau, vis., that the crews be re- 
tained on Chinese territory. It is claimed by the 
Japanese that the Russians violated their parole 
in the case of the paroled crews of the Tariag 
and the Koriets who have been drafted into the 
service of the Baltic Fleet. See Shanghai Dis- 
patch to the Chicago Tribune for August 29, 1904. 
See New York Times for October 27, 1904, for 
confirmation of this report. 

For the facts bearing on the whole controversy 
see especially London Times (weekly ed.) for 
August 19 and 26 and September 2 and 9. 1904 
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nection is that of the armed transport Lena, 
a converted cruiser of the Russian Volun- 
teer Navy, which arrived at the port of San 
francisco on September 11. Her captain 
stated that the ship’s engines and boilers 
needed repairs. It was believed at the time 
that the vessel was on a cruising expedition 
with the object of preying upon neutral 
commerce or of capturing Japanese vessels 
in the Pacific. The Japanese Consul at San 
l‘rancisco promptly demanded that the ves- 
sel be required to leave within twenty-four 
hours. Mr. Stratton, the Collector of the 
Port, refused to permit an inspection of the 
ship by the Japanese Consul, rightly insist- 
ing that “the neutrality of the United States 
will be maintained without regard to any re- 
quest or act of the Japanese Consul,” and 
that “this matter is between the United 
States and the Russian Government.” 
An inspection of the vessel by the American 
naval authorities showed that the boilers 
were in such a bad condition that, although 
the ship could make ten knots an hour with 
them, it would not be seaworthy in a storm. 
It was estimated that she would need six 
weeks for temporary repairs. In the mean- 
time all necessary precautions were taken to 
prevent interference or the sending in to the 
vessel of unauthorized supplies. 

Acting upon the written request of the 
commander of the Lena addressed to Rear 
Admiral Goodrich, President Rooseve‘t is- 
sued an order on September 15 that the 
Russian cruiser be disarmed and taken in 
custody by the United States naval authori- 
ties until the close of the war between Rus- 
sia and Japan.” 

In stating the law or custom which has 

‘See the New York Times and Chicago 7ribune 
for September 13, 1904. 

*“The main features of the conditions pre- 
scribed are that the Lena be taken to the Mare 
Island Navy Yard and there disarmed by re- 
moval of small guns, breech blocks of large guns, 
small arms, ammunition and ordnance stores and 
such other dismantlement as may be prescribed 
by the commandant of the navy yard; that the 
captain give a written guarantee that the Lena 
shall not leave San Francisco until peace shall 


hitherto been generally supposed to govern 
such cases, it should be observed in the first 
place that the so-called Right of Asylum of 
belligerent armed ships in neutral ports 
only exists, as a matter of strict law, in 
cases where the vessels are driven into port 
by stress of weather or when they have been 
otherwise reduced to an unseaworthy condi- 
tion; but permission to enter a port and en- 
joy its hospitality, at least for a short time, 
is assumed in the absence of any express 
notice to the contrary.” “Nevertheless it 
is a privilege based upon the consent of the 
neutral, and therefore capable of being ac- 
companied by any conditions he chooses to 
impose.’* As stated by Hall, it has hither- 
to generally been held that “a vessel of war 
may enter and stay in a neutral harbor with- 
out any special reasons; she is not disarmed 
on taking refuge after defeat; she may ob- 
tain such repair as will enable her to con- 
tinue her vovage in safety; she may take in 
such provisions as she needs, and if a 
steamer she may fill up with coal; nor is 


have been concluded; that the officers and crew 
shall be paroled not to leave San Francisco until 
some other understanding as to their disposal 
may be reached between the United States Gov- 
ernment and both the belligerents; that after dis- 
armament the vessel may be removed to a private 
dock for such reasonable repairs as will make her 
seaworthy and preserve her in good condition 
during her detention, or may be so repaired at 
the navy yard if the Russian commander should 
so select; that while at a private dock the com- 
mandant of the navy yard at Mare Island shali 
have custody of the ship and the repairs shall be 
overseen by an engineer officer to be detailed ly 
the commandant and that, when so repaired, if 
peace shall not then have been concluded, the vcs- 
sel shall be taken back to the Mare Island Navy 
Yard and be there held in custody until the end 
of the war.”—From the Army and Navy Journal 
for September 17, 1904. It was finally agreed be- 
tween the United States and Russia that the “ott- 
cers and crews of the Lena shall have the freedom 
of San Francisco, but that they may not go be 
yond the bounds of the city during the present 
war nor return to Russia, except upon the con- 
clusion of an agreement upon this point between 
Russia and Japan.” Washington Dispatch to the 
London Times for September 19, 1904. 


‘See Exchange v. McFaddon, cited above. 


‘Lawrence, Principles, p. 509. Such conditions 
must, however, be impartially applied to both 
belligerents. 
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there anything to prevent her from enjoy- 
ing the security of neutral waters for so 
long as may seem good to her.” 

It has generally been assumed in current 
discussions (and Japan appears to have acted 
onthis assumption) that it would be a breach 
of International Law for a neutral State to 
permit belligerent warships to remain in a 
neutral port longer than twenty-four hours, 
except in case of necessity, or to allow such 
vessels to take in supplies of coal oftener 
than once in three months, and then only in 


‘Hall, §231, p. 630. But Hall (p. 631) admits 
that “in the treatment of ships. as in all other 
matters in which the neutral holds his delicate 
scale between two belligerents, a tendency toward 
the enforcement of a harsher rule becomes more 
defined with each successive war.” As everyone 
knows, the rule is entirely different with respect 
to belligerent troops which have been driven into 
neutral territory or which have sought refuge on 
neutral soil. Such troops are interned and kept 
there until paroled or until the close of the war. 
See Arts. 57 and 58 of the Regulations Respecting 
the Laws and Customs of War on Land adopted by 
The Hague Conference, Holls, p 160. 

Dana (note 208 to Wheaton, p. 524) thus de- 
fines the obligations of neutrals in respect to the 
use of its ports by belligerent cruisers: “It may 
be considered the settled practice of nations, in- 
tending to be neutral, to prohibit belligerent 
cruisers from entering their ports, except from 
stress of weather or other necessity, or for the 
purpose of obtaining provisions and making re- 
pairs requisite for seaworthiness. They must not 
increase their armament or crew, or add to their 
belligerent efficiency. It is now the custom to 
fix a short time for the stay of such vessels, after 
they have done what is permitted them, or the 
marine exigency has passed,—usually twenty-four 
hours. These rules are, however, at the option 
of the neutral.” 

Taylor (p. 690) lays down the following rules: 
“In addition to the observance of all quarantine 
rules, local revenue and harbor regulations, the 
belligerent ship must respect all prohibitions de- 
signed to prevent the use of the neutral port for 
purposes other than those of immediate necessity. 
While the fighting force of such a ship may not 
be reinforced or recruited in such a port, nor 
supplies of arms and warlike stores or other 
equipments of direct use for war obtained, such 
supplies and equipments may be purchased as are 
necessary to sustain life or carry on navigation. 
If she is in need of repairs she may procure what- 
ever is needful to put her in a seaworthy condi- 
tion, including masts, spars and cordage. But she 
cannot make such structural changes as will in- 
crease her efficiency as a fighting machine, either 
of offense or defense. She may take in such pro- 
visions as she needs: and, if a steamer, she may 
purchase enough coal to enable her to reach the 
nearest port of her own country.” 


| 


| 


quantity sufficient to take them to the near- 
est home port or to some nearer neutral 
destination. It is true that neutral States 
are under an international obligation to pre- 
vent their ports from being used as a base 
of military operations or as a constant and 
regular base of suppiies (whether of arms, 
coal or supplies), or for the purpose of aug- 
menting the force of an armed vessel in the 
service of a belligerent or of increasing its 
It is also true that a 
considerable practice has 
cent times in favor of the 
rule and in favor of strictly limiting the sup- 
ply of coal permitted to belligerent vessels 
But the details and specific 
content of such means or measures for car- 


military efficiency. 


grown up in re- 
twenty-four hour 


in neutral ports. 


rying out their international obligations has 


been left by International Law to neutral 


Governments.” 


‘The rule limiting the stay of belligerent 
armed vessels in a neutral port to twenty-four 
hours, “except in the case of stress of weather, 
injuries or exhaustion of provisions necessary for 
the safety of the voyage, save that an interval of 
twenty-four hours must elapse between the sail- 
ings of vessels of opponents,” was first intro- 
duced into international practice by France in 
1861. See Walker, Science, p. 455. Similar reg- 
ulations were adopted by Great Britain, Spain. 
and Brazil. On January 31, 1862, the British 
Government published a series of neutrality reg- 
ulations more stringent than any heretofore is- 
sued. They provided that “war vessels of either 
belligerent should be required to depart within 
twenty-four hours of their entry, unless they 
needed more time for taking in innocent sup- 
plies or effecting lawful repairs, in which case 
they were to obtain special permission to remain 
for a longer period, and were to put to sea within 
twenty-four hours after the reason for their re- 
maining ceased. They might freely purchase 
provisions and other things necessary for the sub- 
sistence of their crews: but the amount of coal 
they were allowed to receive was limited to as 
much as was necessary to take them to the near- 
est port of their own country. Moreover, no two 
supplies of coals were to be obtained in British 
waters within three months of each other.” Law- 
rence, Principles, pp. 310-11. 

These restrictions upon the liberty of belliger- 
ent ships in neutral ports were adopted by the 
United States in 1870, and they have been re- 
imposed by Great Britain and the United States 
in successive wars. They have also been copied, 
either in whole or part, by other States, e. g., by 
Spain and Brazil. It is well known that the 
twenty-four-hour rule was enforced by Great 
Britain and Portugal during the Spanish-Ameri- 
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As has been said, neutral Governments 
may impose such conditions upon belliger- 
ent armed vessels in their ports as they 
deem necessary or advisable for the purpose 
of enforcing their neutral obligations provid- 
ed such rules or regulations as they choose 
to make are impartially enforced against 
both belligerents. But they are bound by the 
law of nations to make such rules and pro- 
vide such means for their enforcement as 
may be necessary to insure a strict and im- 


can war in 1898. The provisions of the British 
Neutrality Regulations of 1862 were repeated in 
the Neutrality Proclamations issued by Great 
Britain and the United States at the opening of 
the present war, and, as has been noted, Great 
Britain issued still more stringent instructions in 
August, 1904. The Scandinavian States have also 
issued very stringent rules regulating the admis- 
sion and conduct of belligerent vessels in their 
ports, Sweden, as it appears, going to the ex- 
tent of excluding them altogether. See an article 
by the eminent German jurist Laband in Die 
IVoche for May 28, 1904. Cf. Lawrence War and 
Neutrality, p. 133, whose statement that all the 
Scandinavian States “have closed their ports to 
the public vessels of both belligerents, with the 
exception of hospital ships,” appears to be in- 
correct. “The French Circular of Neutrality, is- 
sued on Fkebruary 18, 1904, limited per- 
missipie supplies and repairs to those nec- 
essary for ‘the subsistence of the crews 
and the safety of the navigation,’ and _for- 
bade the use of French waters for warlike pur- 
poses, or for the acquisition of information, or 
as bases of operation against the enemy.” Law- 
rence, op. cit., p. 123. ‘The vessels belonging to 
the Kussian Mediterranean fleet at Jibutil were, 
however, as we have seen, permitted to fill their 
bunkers with coal and they were allowed to en- 
joy the hospitality of that port for more than 
twenty-four hours. All such details are said to 
be omitted in the German Proclamation of Neu- 
trality, issued on February 13, 1904, according to 
the terms of which all Germans, whether at home 
or abroad, are simply enjoined to observe “the 
strictest neutrality in all their relations,” officers 
of the Crown being charged with the enforce- 
ment of such neutrality. See Chicago Record- 
Herald for February 14, 1904. Germany, as has 
been noted, enforced the twenty-four-hour rule 
in the case of the Russian cruiser Novik at Tsing- 
Tau, although she appears to take a more lenient 
view of her neutral obligations in respect to the 
coaling of the Baltic fleet. Spain also at first 
showed a disposition to enforce the twenty-four- 
hour rule in the case of the Baltic Fleet at Vigo, 
and only extended the time for a special purpose 
and after consulting the Powers. A limited supply 
of coal is said to have been furnished to Russian 
vessels belonging to this fleet during its stay at 
that port in October. 


partial neutrality—a neutrality which con- 
sists in absolute abstention from any acts or 
services which would tend to strengthen the 
fighting forces of either belligerent or which 
would amount to an actual or potential par- 
ticipation in the war. For this reason a bel- 
ligerent armed vessel should not be allowed 
to remain in a neutral port for a longer 
period of time than is absolutely necessary 
in order to procure innocent supplies or to 
effect necessary repairs (7. e., those abso- 
lutely necessary); and steamships should not 
be allowed to coal except in case of neces- 
sity, and then only in quantity sufficient to 
take them to the nearest home port or (be!- 
ter still) to the nearest available neutral 
destination.* 

The measure or amount of repairs per- 
mitted or supplies allowed to belligerent 
armed vessels in neutral ports should be 
determined by what is absolutely needed to 
make them navigable or seaworthy as dis- 
tinct from rendering them more efficient as 
fighting machines or increasing their war- 
like capacity.? “Speaking generally, we 
may say that a belligerent ship must not 
leave a neutral port a more efficient fighting 
machine than she entered it, except in so far 
as increased efficiency may come from in- 
creased seaworthiness or a better supply of 
provisions. On the other hand, neutrals 
may permit the supply of things necessary 
for subsistence, and they may repair in their 
ports and waters damage due to the action 
of the sea. A distinction is drawn between 
what is necessary for life and what is neces- 
sary for war.” 

‘It has also been customary to interpose a 
time limit of twenty-four hours between the sail- 
ings of two or more hostile ships in belligerent 
waters. The object of this rule is to prevent 
fighting in the neighborhood of neutral waters. 
It dates from the middle of the eighteenth cen- 
tury. This is the custom which is generally re- 
ferred to in treatises as the twenty-four-hour rule. 

*Under this rule the engines and boilers of 
such a vessel might be repaired, but not so her 
guns or armament. 

“Lawrence, War and Neutrality, p. 121. Law- 


rence adds, “It is not very logical, because a man 
must live before he can fight, and those things 
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It appears from the foregoing account 
that a new series of precedents have been 
created in this war in favor of the view that 
belligerent armed vessels seeking refuge in 
neutral ports ought to be dismantled and 
disarmed, and their crews paroled or de- 
tained until the end of the war, as in the 
analogous of fugitive 
troops seeking refuge from defeat or pur- 


case defeated of 
suit on neutral territory in warfare on land. 
But the force of these precedents is per- 
haps somewhat weakened by the fact that 
the majority of the Russian vessels cited 
sought refuge in Chinese territory under the 
shadow of a Government which was incapa- 
ble of guaranteeing a perfect neutrality or 
of perfectly fulfilling its neutral obligations. 
It may also be suspected that the Russian 
circumstances 


Government was under the 


not wholly averse to disarmament under 


which keep him in health fit him to perform his 
duties as a combatant. But, such as it is, it has 
to be observed.” The rule seems to be a sort of 
compromise between the obligations of human- 
ity and comity on the one hand and of neutrality 
on the other. Cf. Taylor, p. 690. 


| 


proper guarantees of protection from at- 
tack, such as could be furnished by the Gov- 
ernments of and the United 
States.” 


In any case the force and validity of the 


Germany 


twenty-four hour rule has been greatly 
strengthened during this war, and the con- 
duct of the Powers in refusing or strictly 
limiting supplies of coal to Russian war- 
ships of the Baltic Fleet shows that modern 
Governments are becoming more fully alive 
to their neutral duties in this respect. It 
looks as though a new chapter in the his- 
tory of International Law was_ being 
written, and it would seem that Govern- 
ments are beginning to take a very differ- 
ent view of their neutral obligations than 
they did in the days when Confederate cruis- 
ers, built or purchased in foreign ports, 
were able to begin and complete their er- 
rands of destruction without ever having as 
much as touched at a Confederate port. 

‘In the case of the Lena, at any rate, this ac- 
tion was taken at the express request of the Rus- 
sian commander. 


THE ENp. 


PARIS 


HERE seems to me to be some necessity 
to point out that many—lawyers and 
lavmen—often refer to the Civil 
Code as if it were practically entirely the 


French 


work of Napoleon Bonaparte, somewhat in 
the same way that Sunday School scholars 
refer to the of And 
the other day Prince Napoleon wrote to M. 
Albert Vandal, of the Académie Francaise, a 
letter in connection with the Centenary of 
the Code, in which that impression referred 


Law Moses. only 


to is rather encouraged than otherwise. 
Napoleon should have his due but no more 
in this matter. 

Not to mention the study of Justinian 


LETTER. 


NOVEMBER, 1904. 
which became so popular in France toward 
the end of the eleventh century and which 
is supposed to have laid the foundations of 
the work connected with the Civil Code to 
come after, it is safe to say that the reign 
of Louis XI. saw the first serious begin- 
nings when that monarch desired Commines 
to edit all the French Customs in a “beauti- 
ful volume.” Time went on and then Louis 
XIV. was reminded by the sagacious Col- 
bert that the unification of legislation wou'd 
the 
Louts 


be a work worthy of grandeur of 


his name, and the Code became the 


pride and the dream of the French lawyers 


of that brilliant epoch. In the reign of 
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Louis X\. the work went on apace when 
Pothier illumined the world with his work 
on Roman Law, and d’Agguesseau edited 
his three great ordinances on donations, wills 
and substitutions. Gradually were being col- 
lected together those precious foundations 
for what was to come after. Everywhere 
lawyers and statesmen were in accord as to 
the necessity of arriving at something which 
would break down barriers between pro- 
vinces and unite them under one system of 
justice. 

In 1791 primogeniture was removed from 
the laws of France and equality in descent 
was introduced. A year later trusts (sub- 
stitutions), Which were so much in vogue 
among the families of the nobility to per- 
petuate their wealth and name and fame, 
were abolished. The Constitution of 1791 
made marriage a civil contract and twelve 
months after, divorce came into the Civil 
Courts for adjudications, and at the same 
time the ecclesiastical authorities resigned 
to the State their ancient prerogatives as 
registrars of births, deaths and marriages 
(registres de l'état civil), “The Revolution, 
says M. Vallé, “was not contented with 
having emancipated the citizen from the 
tyranny of the Lords, secularized the public 
or civil service, abolished primogeniture 
and the preference of men to women in 
many respects, ameliorated the position of 
natural children, trampled on the feudal 
system, etc., the Revolution looked further 
still and would separate the Church from 
the State, equalize the rights of all men be- 
fore the law, and then in a tone of command, 
the Convention ordered the French jurists 
to formulate Codes.” 

The learning and experience of Camba- 
cérés, lawyer and statesman and enthusias- 
tic codifier, now came into play. Thirce did 
Cambacéres present his draft eode to the 
Convention, and thrice in vain. His politi- 
cal views appeared not to have satisfied the 


minds of those suspicious times, and_ his 
favorite hobby, as far as he was him- 
self personally concerned, was not crowned 
with success. It was left to others to profit 
by his work and that of his predecessors, 
and perfect this magnificent task. Now 
come the learned trio, Tronchet, Portalis 
and Bigot-Préameneu on the scene. But 
who knows what would have become of 
their work, had not Bonaparte taken it into 
his head that enough time and study had 
been expended on the project? ‘Hope de- 
ferred maketh the heart sick,” so that when 
some one, like Napoleon, puts his foot down 
and commands action, he is likely to make 
his name distinguished. This is, perhaps, 
the real value of Bonaparte’s work in con- 
nection with the Civil Code. 

Did Napoleon have nothing to do, then, 
with the editing of the Civil Code? The 
learned M. Vallé, present Minister of Jus- 
tice remarks as follows: “Undoubtedly, in 
certain moments, the First Consul flashed 
out with either his domineering egoism, 
which meddle. in everything, and is seen 
conspicuously in the articles on ‘Marriage’ 
and ‘Adoption,’ or in that fear of the un- 
known (to be found in conservative minds), 
and manifested itself in regard to ‘For- 
eigners.. In spite of these personal crea- 
tions of Bonaparte, they were effaced, how- 
ever, for the most part, by the continual in- 
troduction of new laws.” 

Enough, perhaps, has been said about the 
sources from which the Civil Code has been 
derived in this passing notice. It is evident, 
however, that the Code was the work of 
many vears and of many minds; of the col- 
lected wisdom of Rome and of a coilection 
of psychological, ingenious customs of that 
ingenious race of men—the French. What- 
ever Napoleon had to do with “editing” 
the Code, has vanished from its pages to a 
very large extent. His name, however, 
should be revered for what he accomplished, 
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and what he accomplished was the com- 
mand to publish—‘to go to press.” 

All this, and much besides, was alluded 
to in choice, elegant French, at the celebra- 
tion of the centenary of the Code the other 
day. Such distinguished men as M. Valle, 
Minister of Justice, M. Ballot-Beaupré, Pre- 
siding Justice of the Cour de Cassation, M. 
Glasson, Dean of the Facuity of Law of 
Paris, and M. Bourdillon, Batonnicr of the 


Order of Azvocats of the Court of Ap- 
peals of Paris, were present and delivered 
choice orations appropriate to the occasion. 

But the men who took part in the celebra- 
tion of the hundredth anniversary of the 
Civil Code were something more than a 
mutual admiration society, a something 
more than J/audatores temporis acti. They 


represented a body of learned legal minds 


who frankly realize the imperfections of | 


their Code of civil law, but who earnestly 
set their minds together to find a way to 
improve what exists, and to introduce where 
there is an imperative gap in the system. 
Such improvements are the heritage of a 
century’s growth of civilization, such re- 
vision is not so much a recognition or con- 
fession of original imperfection. To keep 
up with the times is the indication of mental 
activity of our age and the giory of the 
modern strenuous life. In another century 
posterity may be compelled to legislate and 
codify laws consequent on the solution of, 


for instance, aerial navigation and all the 
problems inherent therein. Today the legal 
work of our time is to legislate and codify 
in regard to the problems of that labor by 
which aerial navigation can be made a suc- 





cessful, accomplished fact. One hundred 
years ago the cry of patriots in America and 
in France was “Let all men be equal.” . . 

Today, after a century of industrial growth 
and development we have to ascertain how 
to give effect to that equalizing sentiment. 
The protection of property was the science 
of our legal forefathers, the protection of 
labor is the study of modern jurist. The 
contemplated Labor Code in France must, 
indeed, have a great influence in the laws of 
connection with labor 
There is no doubt 


legislation in 
throughout the world. 
that the future Code will be worthy of its 
authors and compiters. 

An incident in connection with the cele- 
bration of the Centenary of the Civil Code 
deserves to be mentioned. This is the dem- 
onstration made by some score of Women’s 
Rights ladies against the celebration of the 
Centenary and against the Civil Code. An 
attempt was made by them to burn a copy 
of the Code in the Place Vendome, which 
is opposite the Offices of the Minister of 
Justice. The Police suppressed the demon- 
stration and no harm was done. The sig- 
nificance of this little demonstration lies not 
in the fact that it was made, but rather in 
the fact that the Paris newspapers in com- 
menting on the event treated the affair very 
temperately and admitted that the position 
of women under the Civil Code was not 
what it should be. Time will show whether 
the position of women in French Law will 
alter for the better. The indications are 
that this will be the case. 

H. CLEVELAND COxXE, 
Officer d’ Académie. 
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The Editor will be glad to receive contributions 
of articles of moderate length upon subjects 
of interest to the profession; also anything 
in the way of legal antiquities or curiosi- 
ties, faceti@, anecdotes, etc. 


With this number, which brings the six- 
teenth volume to a close, the present editor 
retires from the editorial management of 
Tue Green Bac. His editorial duties dur- 
ing the past four years have been made es- 
pecially pleasant by the cordial co-operation 
of contributors, old and new, in the attempt 
to make THE GREEN Bac, in fact, as well as 
in name, a “magazine covering the higher 
and the lighter literature pertaining to the 
law.” Beginning with the January issue, 
the editorial direction of this not uninterest- 
ing experiment will be in the hands of the 
new editor, Sydney R. Wrightington, a 
graduate of the Harvard Law School and 
a member of the Boston Bar,—a gentleman 
eminently fitted for this work by legal 
and literary instincts and training. 





NOTES. 

THE United States bankruptcy law had 
just gone into effect, and they were waiting 
for the newly-appointed referee to open the 
hearing. 

“What shall we call him?” asked one at- 
torney of his neighbor. “He isn’t a judge, 
you know, and I don’t exactly like to ad- 
dress him as ‘Your Honor.’” 

“Well, I don’t know,” was the reply. 
“How would ‘Your Reference’ do?” 


’ 


Tue defendant’s attorney came hurrying 
in a few minutes late, and found the court 
waiting for him. As soon as he got his 
breath, he said: 

“Your Honor, on the way from my office 
just now, a brother attorney asked me 


where | was going in such a hurry, and 
upon my saying that I was going to finish 
an argument before the chief justice, he 
said: ‘The chief justice is a very patient 
man.’ I took it, then, as a compliment to 
your Honor, but I am now in doubt as to 
whether it was that or merely a reflection 
upon me.” 


Mutcany was standing on the courthouse 
steps, and a friend remarked that he looked 
tired. 

“That I am,” he replied. “I was on a jury 
and we was eleven to one and was out from 
three oxlock yesterday afternoon till nine 
o’clock this morning.” 

“And who,” said his friend, “was the pig- 
headed son-of-a-gun that kept eleven gen- 
tlemen out all night that way?” 

“That was me.” 


HE was fresh from the law school and 
had been told to have a certain criminal 
case continued. When the case was called, 
he arose and said, rather timidly: 

“Your Honor, I move for a continuance 
in this case.” 

“IT can’t hear you, sir,” said the judge. 

“Your Honor, I move for a” 
gan in a much louder tone. 

“T can’t hear you, sir,” from the bench cut 
him short. 

“Your Honor, I move”—— he started 
once more, embarrassed, but determined, 
and in a voice that he felt must reach any 
judge, however deaf, and which could cer- 
tainly be heard out on the street. At this 
point, however, he felt a pull at his coat-tail, 
and heard the voice of some good Samari- 
tan behind him saying in a loud whisper: 

“Sit down, you darned fool. He means 
vou should go to the district attornev for 
continuance. Why don’t vou read the rules?” 





he be- 
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In North Carolina before the adoption of 
Code pleading, or as they say in the South, 
“before the war,” the pleadings in civil cases 
were mere memoranda entered on the 
Court docket. It so happened in Robeson 
County, that an old maiden lady named Miss 
Margaret Patterson sued one William Mc- 
Kay in an action of Trover for the conver- 
sion of her slave. The suit was stated on 
the Court docket as follows: 

Margaret Patterson v. William McKay. 

Trespass on the Case—Trover. 

Defendant's Attorney wrote in verse the 
following on the docket: 

Billy McKay, for his satisfaction, 

Demands of Miss Margaret the cause of her 
action, 

And wants to know why in this public p‘ace, 

She has undertaken to sue him i case.” 


Plaintiff’s Attorney replied: 


Miss Margaret replies with a kind of a 
snigger, 

Why, Billy, you know you converted my 
nigger, 

Converted him, not to the God of the sinner, 

But converted him to Cash—and you're the 
winner, 

So, having received and failed to pay over, 

You're therefore sued in an action of Trover. 


Massachu- 
of the ele- 
element of 
city solici- 


THE Supreme Judicial Court of 
setts, having held that the noise 
vated railroad in Boston was an 
damage to abutters, an assistant 
tor was asked if the decision affected the 
city in any way. “Well,” he replied, “there 
is a burial ground up on Washington street, 
on the line of the road, that belongs to the 
city, but so far I have heard of no com- 
plaints about noise from any of the occu- 
pants.” 

Tue sudden illness of the minister had 
made it necessary to call in “Lawyer 
brown” to perform the marriage ceremony 
as a justice of the peace. Brown was very 
much at home in the court-room, but this 
work was new to him, and it made him a 





trifle nervous. He did pretty well, neverthe- 
less, making up his form of service as he 
went along, and succeeded in pronouncing 
the happy pair man and wife without any 
serious difficulty. Then, it suddenly struck 
him, that the words at the tip of his tongue, 
“And whom God hath joined let no man 
put asunder,” and which he had thought of 
as an impressive ending, would not do for 
a civil ceremony like this. He was stuck 
and the pause was getting more than pain- 
ful, when he had an inspiration and used 
the most impressive formula he could think 
of, the words of the court crier: “God save 
the Commonwealth of Massachusetts.” 


“THERE'S a fellow making love to my 
wife,” explained the indignant client. 


“Does your wife encourage him?” asked 
the lawyer. 

“She to. He takes her riding, 
sends her flowers, and the other day I saw 
him kissing her; and she seemed to like it.” 

“You saw him kissing her and she didn't 
object?” said the lawyer. “Well, we can 
get you a divorce without any trouble.” 

“Thunder!” said the husband, “I don't 
want no divorce. I want an injunction.” 


seems 


THE following Southern stories are told 
in the Saturday Evening Post: 

Representative John Sharp Williams tells 
of a negro in Mississippi who had trouble 
with a bellicose dog belonging to a neigh- 
bor. The darky shot the dog as soon as he 
discovered that the beast was not friendly, 
and promptly found himself in a justice's 
court. 

“What sort of a gun did you have, Sam?” 

“A double-barrel shotgun, sah!” 

“Don't you think vou could have scared 
the dog off?” 

“Ya-as, boss,” said the negro; “I mighter 
done dat, only I was so scared myself.” 

“Why didn’t you take the other end of the 
gun and frighten him away?” 

The darky scratched his head. 
he said, “ef de dawg wanted me to do dat 
way wif de gun why didn’t he come fo’ me 
de other end fust?” 


“Boss.” 
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Senator Lindsay of Kentucky, has a story 


of a judge in that State who, by reason of 
his own ill-temper, found considerable dif- 
ficulty in controlling individuals in the court- 
room. Qn one occasion there was unusual 
disorder. At last the judge could stand it 
no longer. “It is impossible to allow this 
persistent contempt of court,” exclaimed his 
Honor, “and I shall be forced to go to the 
extreme length of taking the one step that 
will stop it!” 

There followed a long silence in the court. 
Finally, one of the leading counsel arose, 
and without the suspicion of a smile asked: 

“If it please your Honor, on what date 
will your resignation take effect?” 





CORRESPONDENCE. 
To the Editor of THE GREEN Bac: 

Sir:—I have been in hope that I should 
see in your excellent publication sometreat- 
ment of what seems to me to be the kernel 
of the Gurney incident in its application of 
international law to the facts. 

The arrest of a secretary of the British 
legation for furious motor driving was a 
clear violation of international amenities. 
The contempt which he showed for the 
court, and his behavior in the court room, 
clearly in contempt of court, and the action 
of the Justice in treating them as such, were 
other clear violations. The fines have been 
remitted, a suitable apology offered, and 
Mr. Gurney in return has expressed in con- 
ditional language his regret “if he did any- 
thing wrong.” 

As the London Law Times says, if Mr. 
Gurney did break the law of motor 
driving he would probably have been more 
discreet and have acted more in the spirit of 
international comity if he had paid his fine 
without invoking his diplomatic character. 
There are a number of instances where 
gentlemen have pursued that course, and 
there must be a number of other instances 
where they have not only pursued that 
course but kept a complete silence upon the 
subject. 


But the meat of the matter was not pre- 
sented for consideration until some time’ 
after the incident itself. Then, in a dispatch 
which the Associated Press and other au- 
thoritative sources of news-supply treated 
as semi-official, we were told that the rea- 
son that Mr. Gurney had not been dis- 
ciplined by the British Embassy was the 
circumstance that it was not he who had 
committed the offence. Mr. Gurney was 
praised for his chivalry in shielding a young 
American who was in fact the person who 
directed the motor car, exceeded the speed 
limit, and broke the law. But this version 
of the affair presents a far more serious 
breach of international comity than any 
which has been previously set before us. 
Clearly it was the duty of Mr. Gurney, while 
residing in the United States of America, 
to obey the reasonable laws and regulations 
which he found there in force. Clearly also 
his immunity was given not even to him, 
but only to his superior officer the Ambas- 
sador, and it was given to the Ambassador 
only for the necessary purpose of keeping 
him free from all entanglements with local 
matters. When such a privilege in the Am- 
bassador, continued in the Secretary, is used 
as a means of saving one of the inhabitants 
of the country to which the Ambassador 
is accredited from responsibility for an ad- 
mitted criminal act, then a grave breach of 
international law is committed. 

It is impossible to speak with authority 
upon a subject where our information comes 
only from the newspapers and where from 
the nature of the case, and of the courtesy 
which Mr. Gurney tried to show, the facts 
will probably never be made clear. But it 
seems to me that some legal authority like 
your excellent publication should place 
itself upon record and call attention to this 
gross violation of international law. It is 
scarcely right that such action, which may 
serve as a precedent for other courtesies 
like it should pass without comment upon 
its far-reaching possibilities and its grave 
character. Yours respectfully, 

H. R. 


Boston, November 30, 1904. 
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NEW LAW BOOKS. 


It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. 
At the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book whether 
received for review or not. 


A TREATISE ON THE CONSTITUTIONAL LIMITA- 
tions. By Thomas M. Cooley. Seventh 
edition edited by Victor H. Lane. Boston: 
Little Brown, and Company. (1903.) (cxiii 
+1036 pp.) 

The first edition of Judge Cooley’s mas- 
terpiece was published in 1868, and the 
work has gone through no less than seven 
editions in the comparatively short period of 
thirty-five years. Many a good book lives 
but a day and is buried long before its au- 
thor. If a treatise survives the writer and 
justifies a new edition, without a change of 
text, the book must have had substantial 
merits. All this and more can be said of 
Judge Cooley’s Treatise on Constitutional Lyn- 
itations. It fell from the press a legal clas- 
sic and in the lifetime of the author the 
book was given over to posterity. Famous 
and authoritative at home, the treatise was 
cited with approval on the continent, and 
the present reviewer has often heard Ger- 
man writers or teachers of constitutional 
law speak of the work with unstinted praise. 

Thirteen years have elapsed between the 
appearance of the sixth and seventh editions 
of the Treatisc, and in these years the courts, 
by a multitude of decisions, have attempted 
to bring into clearer light, and state with 
greater precision, the somewhat invisible 
line between Federal and State sovereignty 
and jurisdiction. In order that text and 
notes should state the law of the present 
day, the decisions of the courts should be 
placed before the intelligent reader by the 
text. Hence, the present edition. 

It was singularly appropriate that the 
labor of revision and annotation should be 
confided to a professor of the Michigan 


Law School, and Professor Victor H. Lane 





has admirably performed his editorial du- 


ties. The text is untouched; the original 
footnotes have been retained but added to 
by the editor, who prevents confusion by 
inclosing his various additions in brackets. 
In many cases the editor has made original 
notes to the text. These are, likewise, in- 
closed in brackets, and are printed across 
the page in a single column. As the origi- 
nal and added notes are in double columns, 
these wholly original references to and in- 
terpretations of the text may be seen at a 
glance. 

In speaking of the new matter and the se- 
lection of cases, Mr. Lane modestly says, 
in the preface: “The particular experience, 
or better judgment of some, will suggest a 
different selection in some cases, but it is 
hoped that what has been done will meet 
reasonably well the common need.” A care- 
ful examination of selected passages from 
Mr. Lane’s additions leads the reviewer to 
state that the editorial work is far in excess 
of Mr. Lane’s modest hopes, for the cita- 
tions of authority are not only accurate, but 
apt, and the views expressed are as clear 
in style as they are sound in law. 

An idea of the extent of the editor’s con- 
tributions will be gained by a mere compari- 
son between the sixth and the present edi- 
tion, which contains slightly more than a 
hundred and fifty pages of additional mat- 
ter. 

In a word, the work of Judge Cooley has 
not suffered at Mr. Lane’s hands. Higher 
praise than this cannot well be given to an 
editor. 





AMERICAN [DIPLOMACY IN THE ORIENT. By 
John W. Foster. Boston. Houghton, Mif- 
flin, and Company. 1903. (xiv-+498 pp.) 
After a lifetime devoted to public affairs 

and to the cares of an exacting profession, 

General Foster takes up the pen and 

handles it as dexterously and gracefully as 

ever a young man wielded a sword. Indiana 
men, it would seem, take kindly to literature 
after winning distinction in other fields. The 
names of General Lew Wallace and Mau- 
rice Thompson will occur to the reader. The 
younger generation seems inclined to re- 
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verse the order, for is not Mr. Booth Tar- 
kington—tyro though he be in politics— 
thought to have his eye on the Governor- 
ship of his State? 

But to return to General Foster. The 
Century of American Diplomacy—an excellent 
outline, although faulty on the Whitman 
question—was a book that one might ex- 
pect from a former Secretary of State. His 
present work—American Diplomacy in the 
Orient—springs as naturally from the au- 
thor’s experiences, for Mr. Foster has long 
been interested in the Orient, and was at 
one time—and that a very important one 
legal adviser of the Chinese Government in 
its foreign relations. Mr. Foster knows, 
therefore, the Oriental from frequent and 
practical contact, and the present book 
shows that he likewise knows the Oriental’s 
history. Add to this that the author has a 
thorough grasp of American diplomacy and 
history; that he has represented the United 
States in both the new and old world, and it 
will be seen at once that ideal conditions of 
authorship obtained in this case. 

The appearance of the book is timely, as 
well as fortunate; for the American people 
have been moving westwardly with feverish 
rapidity ever since the independence of our 
country. The Pacific cannot be said to have 
opposed a barrier, for Caleb Cushing had 
negotiated a treaty with China in 1844, be- 
fore California had been added to the Union 
and Commodore Perry opened Japan to the 
world in 1852, before the Pacific coast had 
more than a handful of settlers. 

The Far East fascinated and dazzled the 
imagination half a century ago. Senator 
Seward gave expression to a general feel- 
ing in the following glowing and prophetic 
utterances: “The Pacific Ocean, its shores, 
its islands, and the vast regions beyond, will 
become the chief theatre of events in the 
world’s great hereafter.” (Am. Dip. p. 135.) 

And again, in 1852, he said: “We are 
rising to another and a more sublime stage 
of national progress—that of expanding 
wealth and rapid territorial aggrandizement. 
Our institutions throw a broad shadow 
across the St. Lawrence, and stretching be- 
vond the Valley of Mexico, reaches even to 








the plains of Central America; while the 
Sandwich Islands and the shores of China‘ 
recognize its renovating influence. . 
Expansion seems to be regulated, not by 
any difficulties of resistance, but from the 
moderation which results from our own 
internal constitution. No one knows how 
rapidly that restraint may give away. Who 
can tell how fast or how far it ought to 
yield? Commerce has brought the ancient 
continents near to us, and created necessi- 
ties for new positions—perhaps connections 
or colonies there. Even prudence 
will soon be required to decide whether dis- 
tant regions, East or West, shall come un- 
der our protection, or be left to aggrandize 
a rapidly-spreading and hostile domain of 
despotism. Sir, who among us is equal to 
these mighty questions? I fear there is no 
one.” (Am. Dip. pp. 401-402.) 

The outlook that gave the father pause 
has failed to impress the son, who finds him- 
self securely possessed of Porto Rico and 
Panama in the East, the Sandwich and Phil- 
ippine Islands in the West. The Spanish- 
American War of 18098 has resulted in ex- 
tensive acquisitions of territory, notwith- 
standing the solemn statement that the war 
was one of humanity, not of conquest. Had 
it not been wisely restricted at the outset 
or had it degenerated into conquest pure 
and simple, we might probably have added 
a continent or two to our domains instead 
of contenting ourselves with a few insigni- 
ficant islands. 

But whether the policy of expansion be 
wise or otherwise, it is a fact, and motives 
of self-interest, as well as curiosity, demand 
that we inform ourselves of our new neigh- 
bors. Hence it is that the appearance of 
General Foster’s book is so timely alike for 
author and nation. 

As to the book. It consists of thirteen 
chapters dealing with American and (in a 
lesser degree), European relations with 
China, Japan, Korea and its neighbors, 
Hawaii, the Samoan complication and the 
results of the Spanish War. An appendix 
of some thirty-five pages gives the various 
treaties and documents necessary to a cor- 
rect understanding of the text. 
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Considering the largeness of the theme 
and its importance in the world, the book is 
kept within remarkably short compass. 
There is, however, no sign of compression 
in the text, which reads like a flowing nar- 
rative, always interesting and not seldom 
quaint and amusing as in the description of 
the Russian ambassador's reception (pp. 
19-21). 

The necessary limitations of the text are, 
however, remedied in the footnotes, where 
General Foster has given so many and so 
detailed references to available sources that 
the student may continue profitably his 
studies without serious difficulty. 

It would be invidious, perhaps, to draw a 
comparison between General Foster's two 
volumes. Both are good, but the reviewer 


is inclined to think that American Diplomacy 


in the Orient is a more finished, a more au- 
thoritative and a fresher piece of work. The 
two books are, however, a great boon to 
the public. The various pen portraits of 
Caleb Cushing (pp. 94-95), Commodore 
Perry (pp. 147-169), Townsend Harris (pp. 
172-186), and of Anson Burlingame (pp. 257 
ct seq.), are charmingly done, and it may 
confidently be said that there is not a dull 
page in the book. Add to this the fact that 
it is really the only work of its kind, and its 
value is clear. It has the field to itself and 
it fills it in a worthy manner. 


EVIDENCE IN 


By John H. 


A TREATISE Of THE SysTEM OF 
TRIALS AT Common Law. 
Wigmore. Vol. 1. Boston: Little, Brown, 
and Company. 1904. (lv-+1002 pp.) 
There are to be four volumes of this trea- 

tise. The table of contents contains unusual 

nomenclature, of which the most striking 
examples are “prospectant evidence,” 
comitant evidence,” “retrospectant  evi- 
dence,” “testimonial rehabilitation,” “autop- 
tic proference,” “rules of auxiliary probative 
policy,” “prophylactic rules,” and “viatorial 
privilege.” This nomenclature, though cer- 
tainly not attractive, causes very slight an- 
noyance, for it seldom appears in the text. 

The present volume is largely devoted to 

historical and metaphysical discussion, and 


“con- 





will be of much interest to persons of schol- 

arly taste. 

THe American Law or LANDLORD AND 
Tenant. By John N. Taylor. Ninth edi- 
tion, by Henry F. Buswell. Boston: Little, 
Brown, and Company. 1904. Two vol- 
umes. (cxv+541+xvt592 pp.) 

At this late date it is hardly necessary to 
say a word in commendation of a book that 
has so long had a high place. In the pres- 
ent edition crept into §22, 
which ought to read, “New England States 
where tenancies frem year to year are un- 
known.” Part of the usefulness of this fav- 
orite treatise lies in its departures from the 
strict limits of its subject. Thus one finds 
here Division Party Walls, Nui- 
sances, and Easements, in addition to con- 
scientiously full treatment of Easements, 


an error has 


Fences, 


Emblements, lixtures, and forms of action. 


A TREATISE ON. Damaces. By 
Jeyee and Howard C. Joyce. 
The Banks Law Publishing Company. 
1903. Three volumes. 
CXXXvV1i+2669 pp.) 

This is a treatise for practitioners. It 
states the doctrines well, occasionally dis- 


Joseph A. 
New York: 


(clxxv+cliv+ 


cusses decided cases, and gives numerous 
citations in the footnotes. In §2034 there 
are very obvious shortcomings in the dis- 
cussion of a master’s liability to pay exem- 
plary damages because of his servant's acts; 
but in almost all instances the treatment of 
topics is good. 

CHANCERY Practice. With especial refer- 
ence to the Office and Duties of Masters 
in Chancery, Registers, Auditors, Com- 
missioners in Chancery, Court Commis- 


sioners, Master Commissioners, Ref- 
erees, ctc. By John G. Henderson. Chi- 
cago: T. H. Flood and Company. 1904. 


(Ixxili+1087 pp.) 

This treatise on Chancery Practice is laid 
out on broad lines, dealing with the subject. 
both from the historical point of view and 
from the standpoint of modern equity prac- 
tice. This makes the book of value to the 
student and to the lawyer in practice. And 
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what adds especially to its practical value is 
the care and thoroughness with which are 
indicated the differences existing in the va- 
rious State courts and the Federal courts in 
matters of practice and procedure, and in 
the application of legal principles. 

An examination of the book makes evi- 
dent the fact that the author has chosen his 
subject because of real interest in it, and 
that he has given it careful study. 


NoTES ON THE CONSTITUTION OF THE UNITED 
Srates. By William A. Sutherland. San 
Francisco: Bancroft-Whitney Company. 
1904. (XV-+973 PP-) 

This book arranges under the several 
clauses of the Constitution brief notes of the 
pertinent decisions. There is a slip on p. 
527, where, in a comment on Const., article 
III, section 2, first clause (“The judicial 
power shall extend to controversies 
between two or more States”), it is too 
broadly stated that “a suit by a State on 
claims assigned to it, against another State, 
is not a suit between States within the 
meaning of this clause,” citing New Hamp- 
shire 7. Louisiana, 108 U. S. 76 (1883). The 
case cited shows that the proposition does 
not go beyond instances where the assign- 
ment is merely illusory, the apparent as- 
signee having no real interest. Such a slip, 
however, simply indicates that this book, 
like all others, must be used cautiously. 
Taken as a whole, the book is painstaking, 
convenient, and trustworthy. 


Tue EvoL_uTiIoN OF THE CONSTITUTION OF 
THE UNITED STATES OF AMERICA AND Hi1s- 
TORY OF THE Monroe Doctrine. By John 
A. Kasson. Houghton, Mifflin 
and Company. Cloth. (xviii+273 
pp.) 

The main portion of this book was written 
and published as part of the official proceed- 
ings, in 1887, at the centennial celebration in 
Philadelphia of the formation of the Consti- 
tution. It is a clear and readable, rather 
than a dry legal story of the constitutional 
history, briefly told, of the colonies leading 
up to the Constitutional Convention of 1787, 
and, in more detail, of the Convention itself 


soston: 


1904. 


—its members, its proceedings, and its de- 
bates; and a discussion of the various pro- 
visions of the Constitution, with the Amend- 
ments. The chapter on the Monroe Doc- 
trine is added to the present volume, says 
the author, because its influence “has be- 
come almost equal to that of a provision of 
the national Constitution.” 





AN ExposiTION OF THE CONSTITUTION OF 
THE UNiteD States. By Henry Flanders. 
Fifth edition. Philadelphia: T. and J. W. 
Johnson, and Company. 1904. (xii+326 
pp. ) 

This book is adapted to the needs of the 
general reader. It is to be regretted that 
§152 does not very clearly define police reg- 
ulations; but this shortcoming is hardly the 
fault of the author. When a new edition is 
prepared it may be well to recast the chap- 
ter on the courts in such a way that all pas- 
sages will describe the courts as they are 
now constituted. Yet, in spite of occasional 
shortcomings, the book is worthy of com- 
mendation as comprehensive and useful. 


THe DECLARATION OF INDEPENDENCE. An 
Interpretation and an Analysis. By Her- 
bert Fricdenwald. New York: The Mac- 
millan Company. 1904. Cloth. (xii-+-299 
pp.) 

Dr. Friedenwald first traces the growth of 
the sentiment for independence and its re- 
lation to “the development of the authority 
and jurisdiction of the Continental Con- 
gress.” Then, after a chapter on “Adopting 
and Signing the Declaration,” he takes up 
its critics, and later discusses its purpose 
and its philosophy, and explains the griev- 
ances recited in the Declaration. In an ap- 
pendix Jefferson’s Draft and the Engrossed 
Copy of the Declaration are given on oppo- 
site pages. 


THE Monroe Doctrine. By T. B. Edging- 
ton. Boston: Little, Brown, and Com- 
pany. 1904. (viiit+344 pp.) 

This is a rhetorical, but readable and use- 
ful, account of the rise and development of 
the foreign policy of the United States. It 
is unfortunate that the author considers the 
Monroe Doctrine principally as a declara- 
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tion of our duty toward South America and 
not as a declaration of the interest which 
we ourselves have in saving the United 
States from the burden of great armies and 
navies. 


GERMANY’S Claims Upon GERMAN-AMERI- 
CANS IN GERMANY. By Edward W. S. 
Tingle. Philadelphia: T. and J. W. John- 
son. 1903. Cloth. (xv+12I pp.) 

The sub-title shows what is the scope of 
this‘ book, namely, ‘“‘a discussion of German 
military and other laws which may affect 
German-Americans temporarily in  Ger- 
many, together with some comments upon 
existing treaties.” The author was formerly 
United States consul at Brunswich, Ger- 
many, and his work had the advantage of 
revision by German jurists, and has been 
accepted by the State Department at Wash- 
ington for use in the Consular Service. On 
reading the advice—doubtless good—in the 
chapter on “Behavior which should be ob- 
served by German-Americans returning to 
Germany to avoid conflict with German 
law.” one wonders how such a traveller, un- 
less dumb, escapes the clutches of the law. 


THE EXPANSION OF THE Common Law. 
By Sir Frederick Pollock. London: Stevens 
and Sons. 1go4. Cloth. (vii+164 pp.) 
It is with genuine pleasure that we wel- 

come the appearance of the slender volume 

of which Sir Frederick Pollock’s four 
lectures on “The Expansion of the Common 

Law,” delivered a year ago before several 

of our American Law Schools, form the 

principal contents. Sir Frederick’s earlier 
address, delivered in 1895 before the Har- 
vard Law School Association on “The Vo- 
cation of the Common Law,” is here re- 
printed, and is a fitting introduction to the 
series of lectures from which this book takes 
its title; and his article on “English Law 

Before the Norman Conquest,” originally 

published in the Law Quarterly Review, is 

reprinted in the appendix. The high schol- 


arly attainments and charming literary style 
of Sir Frederick Pollock make these essays 
delightful reading as well as valuable con- 
tributions to legal literature. 








A TREATISE ON THE NEw YorK EMPLOYERS’ 
LiaBitity Act. By George W. Alger and 
Samuel S. Slater. Albany, XN. Y.: Matthew 


Bender. 1903. Buckram. (xxvii+218 
pp.) 
This Treatise is, in fact, of somewhat 


broader scope than its title leads the reader 
to expect. It deals primarily with the New 
York Employers’ Liability Act, but the 
texts of the English Employers’ Liability 
Act (now superseded by the Workingmen’s 
Compensation Act of 1897), and the kindred 
acts in Alabama, Massachusetts, Colorado 
and Indiana are given, and cases under 
these various statutes are freely cited. In- 
deed, it would seem that this short Treatise 
would be of as much value to the lawyer 
in either of the four states last mentioned 
as to the New York practitioner. 


THE INTERSTATE COMMERCE ACT AND FED- 
ERAL ANTI-TrRust Laws. By William L. 


Snyder. New York: Baker, Voorhis, and 
Company. 1g04. Buckram. (xxiii+380 
pp.) 


The book before us is a clear and concise 
commentary on the Interstate Commerce 
Act and kindred laws, including the Sher- 
man Act and the Elkins Act. To the va- 
rious sections of these acts are added notes, 
sufficiently full, of all Federal decisions un- 
der these statutes. We note with interest 
the list of bills pending in Congress designed 
to increase the power of the Interstate Com- 
merce Commission (pp. 193, cf. seq.), and 
the map showing the enormous stretch of 
territory affected by the Merger decision. 


A SUMMARY OF THE LAW OF PRIVATE Cor- 
PORATIONS. By Leslie J. Thompkins. New 
York: Baker, Voorhis, and Company. 
1904. Buckram. (xxxi+264 pp.) 
Professor Thompkins has achieved a 

good measure of success in summarizing in 

comparatively few pages a large and im- 

portant subject. He does not aim to treat 

the Law of Private Corporations with the 
fulness which marks the larger treatises of 

Mr. Morawetz and the late Judge Thomp- 

son on the same subject; but from this 

smaller volume the student may obtain an 
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excellent general knowledge of a branch of 
the law which, year by year, is becoming of 
increasing importance to the practising 
lawyer. 


Tue NationaL Bank Act. By John M. 
Gould. Boston: Little, Brown, and Com- 
pany. 1904. Buckram. (xvi+288 pp.) 
In this handy volume Mr. Gould has an- 

notated the National Bank Act of 1864 
(Title 62 of the Revised Statutes of the 
United States), and the amendments there- 
to, with all pertinent decisions of Federal 
and State courts to September of the cur- 
rent year. The Constitution and Rules of 
the American Bankers’ Association and of 
the New York, Boston and Chicago Clear- 
ing Houses are added by way of an ap- 
pendix. 


THE AMERICAN STATE Reports. Containing 
the Cases of General Value and Authority 
Decided in the Courts of Last Resort 
of the Several States. Selected, reported 
and annotated by 4. C. Freeman. Volume 
98. San Francisco: Bancroft-Whitney 
Company. 1904. (1112 pp.) 

The cases in this latest volume of Ameri- 
can State Reports are chosen with the same 
good judgment which has governed the se- 
lection of cases for the earlier volumes. 
The principal notes, which are exceptionally 
full and valuable, deal with the following 
subjects: Actions for Contribution not 
Founded on an Express Promise; Convict- 
ing on the Testimony of an Accomplice; 
Executors de Son Tort; Liability of a Mas- 
ter to his Servant for Injuries Resulting 
from Defective Machinery and Appliances; 
Implied Authority of Wife to Act for Hus- 
band and Charge Him for Necessaries; 
Practice of Osteopathy, Christian Science, 
Magnetic Healing, or Clairvoyance as Prac- 
tice of “Medicine or Surgery”; When 
Mandamus is Proper Remedy Against Pub- 
lic Officers; and Croppers. 


MEDICINE AND 
Edited by Frederick Peter- 
Walter S. Haines, M.D. 


A Text-Book oF LEGAL 
ToxICOLocy. 
son, M.D., and 








Two volumes. Philadelphia: W. B. Saun- 
ders and Company. 1903. Cloth. (730+ 
825 pp.) 

This is, we believe, the most thorough 
and comprehensive treatise on Legal Medi- 
eine and Toxicology which has recently been 
published in English. The fifty articles are 
contributed by forty or more physicians of 
high standing, most of them members of the 
faculties of various leading medical schools. 
The text is illustrated with cuts and’ full- 
page colored prints. The work is of equal 
value to the legal and to the medical profes- 
sions. 

The wide range of subjects covered by 
this text-book is seen by the following titles 
of articles in Part I., taken almost at ran- 
dom: Expert Evidence; Railway Injuries; 
The Medical Jurisprudence of Life Insur- 
ance, and of Accident Insurance; Medico- 
legal Aspects of Vision and Audition; The 
Stigmata of Degeneracy; Insanity; Feigned 
Mental and Bodily Disorders; Birth and 
Legitimacy; Medico-legal Relations of Ve- 
nereal and Genito-urinary Disorders; Mar- 
riage and Divorce; Civil and Criminal Mal- 
practice; Laws of the Various States Relat- 
ing to the Commitment and Retention of 
the Insane. Part II. is devoted to Toxicol- 
ogy, and contains, in part, valuable articles 
on Inorganic, Alkaloidal, Non-alkaloidal, 
and Gaseous Poisons, Food Poisoning, 
Ptomains, and Medico-legal Examinations 
of Blood and Blood Stains, Seminal Stains, 
and Hoir 


A MANUAL OF MEDICAL JURISPRUDENCE. IN- 
SANITY AND ToxicoLocy. By Henry C. 
Chapman. Third edition. Philadelphia: 
W. B. Saunders and Company. 1903. 
Cloth. (329 pp.) 

This Manual is based on a course of lec- 
tures delivered at the Jefferson Medical Col- 
lege, now for the second time revised, and 
brought down to date. The author was 
Coroner’s Physician of the City of Philadel- 
phia for several years. Part I. deals with 
Medical Jurisprudence; Part II., with Insan- 
itv, and Part III., with Toxicology. The 
\olume is fullv illustrated. 
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Text-Book oF MEDICAL JURISPRUDENCE AND 
ToxicoLtocy. By John J. Reese. Sixth edi- 
tion revised by Henry Leffman. Philadel- 

Blackiston’s Sons and Com- 

(xvi+660 pp.) 


phia: P. 
pany. 1go02. Cloth. 
The progress and development of the sub- 
ject of Toxicology warrants the publication, 
from time to time, of a new edition of this 
standard work. This present edition takes 
note of this advance, and considers recent 
cases. It is a volume of value, both to the 


lawyer and to the physician. 


CRIME IN Its RELATIONS TO SOCIAL PROGRESS, 
sy) Arthur Cleveland Hall. New York: 
The Columbia University Press. 1902. 
Cloth. (xv-+427 pp.) 

This book is Volume XV. in the series of 
“Studies in History, Economics and Public 
Law,” edited by the Faculty of Political 
Science of Columbia University. It is both 
a history of crime and a philosophic study 
of it. Starting with an introductory chap- 
ter on “The Evolutionary Function and 
Usefulness of Crime and Punishment,” Dr. 
Hall considers, in the first place, “Social 


Punishment among Animals,” and then. be- 


ginning with “Crime among Savages,” 
among the “Savage Races in Australia, 
America, Asia, and Africa,” and among 


“The European Aryans,” traces the history 
of crime in England down through the pe- 
riods when England was under the Nor- 
mans and Plantagenets, the Tudors, and the 
Stuarts, until finally he comes to the consid- 
cration of crime in Modern England. Tak- 
ing up in turn the interesting questions, 
“Has Crime Increased During the Nine- 
teenth Century?” “Is Punishment Powerless 
against Crime?” and “The Trend of Crime 
in Modern Times,” he arrives finally at the 
enunciation of “An Ethical Theory of 
Crime.” What this theory is is shown by 
the following quotations: “Crime 

results from the limitation of nature’s law 
of self-interest by her altruistic law. The 
anti-social individual who will not submit 
himself to these limitations, but insists upon 
acting in opposition to social necessity, he 
is the typical criminal” (p. 393). ‘‘Crime is, 
in large part, a social product, increasing 





with the growth of knowledge, intelligence 
and social moralitvy—increasing because of 
this growth. The persistent enlargement of 
the field of crime is a necessity for all truly 
progressive nations. Society’s con- 
fict, with its criminal members, due to the 
enforcement of new social prohibitions, is 
one of the chief means by which humanity, 
ini every age, has risen from a lower to a 
higher plane of civilization, from almost un- 
controlled license, selfishness and hate, into 
true liberty, love and mutual helpfulness” 


(p. vi). 





A History oF MATRIMONIAL INSTITUTIONS, 
Chiefly in England and the United States, 
with an introductory Analysis of the Lit- 
erature and the Theories of Primitive 
Marriage and the Family. By George 
Elliott Howard. Three volumes. Chicago: 
The University of Chicago Press: Calla- 
ghan and Company. 1904. (xv+473+xvt 
497+xvt+449 pp.) 

It is hard to conceive of a more thorough, 
systematic and scholarly study of Matrimo- 
nial Institutions than is presented in these 
three volumes. The amount of research 
work has been great. Fortunately, the re- 
sult is commensurate with the labor, and as 
a result this History will stand as a per- 
manent and valuable contribution to socio- 
logical and legal literature. In the limited 
space at our disposal it is possible only to 
indicate the wide scope of the work. 

The History is divided into three parts. 
Part I. is an “Analysis of the Literature and 
the Theories of Primitive Matrimonial In- 
stitutions,” treated under the five heads of 
“The Patriarchal Theory,” “Theory of the 
Horde and Mother-Right,” “Theory of the 
Original Pairing or Monogamous Family,” 
“Rise of the Marriage Contract,” and 
“Early History of Divorce.” Part II. deals 
with “Matrimonial Institutions in England,” 
starting with wife-purchase, tracing, in turn, 
the “Rise of Ecclesiastical Marriage,” “The 
Protestant Conception of Marriage,” and 
the “Rise of Civil Marriage,” and finally 
setting forth the “History of Separation and 
Divorce under English and Ecclesiastical 
Law.” 
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For the American lawyer, Part IIL., 
which discusses ‘Matrimonial Institutions 
in the United States,” is naturally, of most 
immediate interest. Marriage laws and cus- 
toms in the New England Colonies, in the 
Colonies of the South, and in the Middle 
Colonies, are treated in separate chapters, 
and a further chapter is devoted to “Divorce 
in the American Colonies.” The last chap- 
ter in Volume II. gives the history of “Mar- 
riage Legislation in the United States, 1776- 
1903,” while the first chapter of Volume 
III. is devoted to “Divorce Legislation in 
the United States” during the same century 
and a quarter. What has gone before leads 
up to a valuable study of the “Problems of 
Marriage and the Family,’ which is the 
concluding chapter of the work. 

For the student the exhaustive “Biograph- 
ical Index,” filling one hundred and forty 
pages, will prove of great value, while to 
the lawyer the “Case Index,” of some five 
hundred cases (in addition to one hundred 
and forty-seven Massachusetts cases of di- 
vorce and annulment tabulated elsewhere, 
in Volume II.), is of importance. As might 
be expected in a work so thorough and 
scholarly, the Index is full and satisfactory. 


TripAL Custom In ANGLo-SAxon Law. By 
Frederick Seebohm. London: Longmans, 
Green, and Company. 1go2. Cloth. (xvi+- 
538 pp.) 

This volume is the third essay in a trilogy, 
the two earlier essays dealing with “The 
English Village Community” and “The Tri- 
bal System in Wales.” “The object of this 
third essay (to quote the author), is to ap- 
proach Anglo-Saxon laws from the point of 
view of tribal custom.” Three introductory 
chapters deal with “The Currency in which 
Wergelds were Reckoned and Paid,” with 
Cymric tribal customs, and tribal usage re- 
garding the blood feud as shown by passages 
from Beowulf. Then follow studies of tribal 
customs among Irish tribes, among the 
Franks, among the tribes conquered by 
Charlemagne, under the oldest Scandina- 
vian laws, and in Scotland. This brings the 
reader to an interesting chapter on “Early 
Anglo-Saxon Custom,” while valuable light 





is thrown on the main subject of the essay 
by three short chapters on Anglo-Saxon cus- 
tom, from the Norman, Danish, and Viking 
points of view, respectively. The final chap- 
ter deals with “The Laws of the Kentish 
Kings.” This brief outline gives an idea of 
the thoroughness with which the subject in 
hand is treated. 


THe Sitent Trapve. A Contribution to the 
Early History of Human Intercourse. By 
P. J. Hamilton Grierson. Edinburgh: Wil- 
liam Green and Sons. 1903. Cloth. (x+ 
112 pp.) 

This little book is an interesting study of 
one of the earliest forms of exchange, the 
Silent Trade, and of the outgrowth of that, 
thle Primitive Market. An _ introductory 
chapter presents the characteristics of primi- 
tive society which have a bearing on the 
main subject of inquiry, and another chap- 
ter is given to the consideration of Primitive 
Hospitality. 


Essays IN Lecat Eruics. By George W. 
Warvelle. Chicago: Callaghan and Com- 
pany. 1902. Cloth. (xiii+234 pp.) 

The subject of Legal Ethics is approached 
by Mr. Warvelle in a common-sense, practi- 
cal spirit, mindful all the time of the best 
traditions of the profession. His moderate 
and sensible treatment of the question of 
contingent fees is a good example of the 
tone of the whole book. We commend 
these essays to the attention of every young 
attorney. 


OrricE Boy’s Dicest. Selected and com- 
piled by The Office Boy. With an intro- 
duction by B. A. Milburn. Charlottesville, 
\Va.: The Michie Company. 1904. Buck- 
ram. (vii+319 pp.) 

The American, English and Canadian 
Reports have been gutted by the compiler 
for the good things which go to make up 
the gayety of the law. Much interesting 


law and much valuable information may be 
learned from this Digest; for example, “A 
bankrupt’s wife is not property belonging 
to his estate in bankruptcy;” “adultery is 
the highest invasion of property;” “courts 
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will not pretend to be more ignorant than 
the rest of mankind;” “‘a man does not court 
and marry a woman for the mere pleasure 
of paying for her board and washing;” “the 
law abhors an inconvenience;” “in taking 
a wife a man does not put himself under an 
overseer;” “false teeth furnished a wife are 
necessaries for which the husband is liable 
if he allows her to wear them;” “a venereal 
disease is individual property;” “it is im- 
possible to divide an annual rent of six cents 
between seventy-five persons;” “courts may 
refrain from obiter dicta, because ‘sufficient 
unto the day is the evil thereof.’”’ 

Would that all decisions were touched 
with humor! And congratulations to Mr. 
Milburn who possesses an office boy capable 
of extracting from the reports the wit of 
Bleckley, C. J., and his fellow humorists on 
the Bench! 





LITERARY NOTES. 


The best literary traditions of the Bar 
are maintained by Adrian H. Joline, of the 
New York Bar, in The Diversions of a Book- 
Lower (Harper and Brothers). Mr. Joline 
chats, in most charming fashion, of books 
and authors, with a wealth of literary 
knowledge which reminds one of the elder 
Disraeli. Would that more of our leaders 
at the Bar indulged their literary bent, as 
Mr. Joline has done to such good purpose! 
In his case Scholarship is, indeed, the 
“Handmaiden of the Lawyer.” It is a 
pleasure to add that the. make-up of the 
book is in the best of taste. 

For the American lawyer, as well as for 
his English brother, the recently published 
Reminiscences of Sir Henry Hawkins, Lord 
Brampton, edited by Richard Harris, K. C. 
(Longmans, Green and Company), are with- 
out question the most interestins:: volumes 
‘vhich have come from the press during the 
last twelve-month. Called to the Bar of 
the Middle Temple in 1843, appointed in 
1876 to the Bench, from which he retired 
in 1898—a man of the world, brilliant in 
intellect, an untiring worker at his p°ofes- 
sion, the shrewdest cross-examiner of his 
time, one of the ablest judges on the Bench, 


—Sir Henry Hawkins for half a certury ha 
been a very important figure at the Bar 
and on the Bench; and it was inevitable that 
his Reminiscences, well told and crammed as 
they are with legal anecdotes, should be o 
absorbing interest—Of wholly differen: 
character, but of especial importance to the 
American lawyer, is Henry Flander’s Lif: 
of John Marshall (T. and J. W. Johnson and 
Company), which has been reprinted from 
his Lives of the Chief Justices. It is a full 
and satisfactory account of the great Chief 
Justice, though it lacks the charm of Pro- 
fessor Thayer’s shorter Life. A reproduc- 
tion of the well-known Inman portrait of 
Marshall is used as the frontispiece in this 
reprint—The admirable Life of John A. 
Andrew, by Henry Greenleaf Pearson 
(Houghton, Mifflin and Company), deals 
chiefly with the four years, 1861-1865, when 
Andrew was the War Governor of Massa- 
chusetts. Of his strictly professional work 
there is little to be said, but his services to 
the anti-slavery cause before the war and 
to the Commonwealth and the Federal Gov- 
ernment during the war owed much of their 
effectiveness to his legal training.—Three 
excellent biographies lie before us, William 
Hickling Prescott, by Rollo Ogden, Francis 
Parkman, by Henry Dwight Sedgwick (both 
in the “American Men of Letters” series, 
Houghton, Mifflin and Company), and John 
Greenleaf Whittier, by Thomas Wentworth 
Higginson (“English Men of Letters,” The 
Macmillan Company). With these may be 
placed the volume containing the scholarly 
address, William Ellery Channing, His Mes- 
sage from the Spirit, delivered by Paul 
Revere Frothingham shortly before the un- 
veiling of Channing’s statue in Boston.— 
Of intense human interest is The Story of 
My Life, by Helen Keller, with her Letters 
(1887-1901), and a Supplementary Account 
of her Life and Education, by John Albert 
Macy (Doubleday, Page and Company). 
In Mr. Macy’s excellent account of Miss 
Keller’s personality, speech, education and 
literary style, one is especially impressed 
with the extraordinary ability and patience 
of Miss Keller’s teacher, Miss Sullivan. In 
speaking of the difference between Helen 


























Editorial Department. 





837 





Keller and Laura Bridgman Mr. Macy says: 
“Laura always remained an object of curi- 
ous study. Helen Keller became so rapidly 
a distinctive personality that she kept her 
teacher in a breathless race to meet the 
needs of her pupil, with no time or strength 
to make a scientific study.” This difference 
is apparent when one compares The Story 
of My Life with Laura Bridgman, Dr. Howe’s 
Famous Pupil and What He Taught Her, 
by Maud Howe and Florence Howe Hall 
(Little, Brown and Company).—Perhajps the 
most difficult American biography to write 
is one of Washington. Norman Hapgood 
has essayed this task, and in his George 
Washington (The Macmillan Company) has 
given us the picture of a man, courageous, 
self-sacrificing, human, which bears the ear- 
marks of truth—Especially for “young 
Americans” is a recent volume, Daniel Web- 
ster (Little, Brown and Company), contain- 
ing anintroduction on “Webster, the Ameri- 
can Orator,” by Professor Charles F. Rich- 
ardson, of Dartmouth College, Edwin P. 
Whipple’s essay on “Webster as a Master 
of English Style,” and about twenty of 
Webster's speeches. The small portraits 
scattered through the book are abominable 
(e. g., Franklin, p. 102, J. Q. Adams, p. 129). 
—Of deep interest at the present time is Dr. 
K. Asakawa’s volume on The Russo-Japanese 
Conflict, its Causes and Issues (Houghton, 
Mifflin and Company). In the author’s view 
itis a “dramatic struggle between two civil- 
izations, old and new, Russia representing 
the old civilization and Japan the new.” Dr. 
Asakawa's account of the diplomatic strug- 
gles which have centered around Korea and 
Manchuria since the intervention of the 
Powers in 1895, at the close of the Chinese- 
Japanese War, is of great value to the 
student of international law and of Eastern 
affairs—— American History and its Geographic 
Conditions, by Ellen Churchill Semple 
(Houghton, Mifflin and Company), is a care- 
ful study of American growth and develop- 
ment. “The most important geographical 
fact in the past history of the United States 
(savs the author) has been their location 
on the Atlantic opposite Europe; and the 
most important geographical fact in lending 














a distinctive character to their future history 
will probably be their location on the Pacific 
opposite Asia.”—Professor Albert Bushnell 
Hart’s The Foundations of American Foreign 
Policy (The Macmillan Company) reprints 
from various magazines eight articles, all 
related to the subject indicated in the title 
to the volume. Like all of Professor Hart’s 
work these studies are the result of careful 
research; but we must dissent from his 
statement (p. 167) that “The annexation of 
territory and acceptance of protectorates 
which result from the Spanish war are . 

not signs of a new policy, but the enlarge- 
ment of a policy long pursued.”—In The 
Loyalists of the American Revolution (The 
Macmillan Company), Claude Halstead Van 
Tyne tells the dramatic story of the perse- 
cution and banishment or death of the most 
conservative element in the community at 
the time of the Revolution— Vigorous and 
suggestive is Brooks Adams’ The New Em- 
pire (The Macmillan Company), “an at- 
tempt (to quote the author’s own words) to 
deal, by inductive methods, with the consoli- 
dation and dissolution of those administra- 
tive masses which we call empires.” In two 
hundred pages he traces, from the standpoint 
of trade, the march of human progress from 
the earliest Egyptian civilization to the pres- 
ent time.—In Our Benevolent Feudalism 
(The Macmillan Company), W. J. Ghent 
sets forth what he believes to be, in the 
United States, “an irresistible movement— 
now almost at its culmination—toward 
great combinations in specific trades; next 
towards coalescence of kindred i-dustries, 
and thus toward the complete integration of 
capital,” all of which is resulting in “a 
renascent Feudalism,” “based upon the 
same status of lord, agent, and underling,” 
as was the old Feudalism.—I/rrigation Insti- 
tutions, by Elwood Mead (“The Citizens’ 
Library,” The Macmillan Company), is an 
intelligent study of “the economic and legal 
questions created by the growth of irrigated 
agriculture in the West.” While not in a 
strict sense a law book, the discussion of 
the various statutes bearing on irrigation is 
an essential part of this volume.—One of 
the recent volumes in “The Citizen’s Li- 
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brary” (The Macmillan Company) is Pro- 
fessor Edward Alsworth Ross’ study in 
sociology entitled Social Control. It is “a 
survey of the foundations of order,” in 
which the author seeks “to determine how 
far the order we see about us is due to 
social influences.”—Of especial interest to 
the lawyer is the chapter on “Early Laws 
and Customs” in Frank B. Sanborn’s New 
Hampshire (Houghton, Mifflin and Com- 
pany). Among other facts is noted the last 
claim in that State to benefit of clergy, in 
1776. In this same series of “American 
Commonwealths” another recent volume is 
Professor George P. Garrison’s Texas,—an 
interesting and romantic history of a “Con- 
test of Civilizations.”—The need of control 
of monopolies and of reform of the tariff 
is set forth by George L. Bolen in his 
Plain Facts as to the Trusts and the Tariff 
(The Macmillan Company). The book con- 
tains much valuable information.—The Blow 
from Behind, by Fred C. Chamberlin (Lee 
and Shepard), is a childish and bitter attack 
on Anti-Imperialists. Doubtless those who 
take pride in the exploits of General Fun- 
ston will enjoy the flamboyant patriot- 
ism of the book.—The student of Dante will 
welcome the translation of the De Mon- 
archia, with introduction and notes by Aure- 
lia Henry (Houghton, Mifflin and Company). 
As the editor well says: “Never has ideal 
civil polity been imaged forth in more sim- 
plicity and beauty, and never perhaps has 
one been more utterly impracticable.”—Un- 
der the title Napoleon and Machiavelli are 
gathered together five suggestive essays by 
Frank Preston Stearns——‘“The Man of 
Destiny,” “The Waterloo Campaign,” 
“Goethe’s Position in Practical Politics,” 
“The Politics of ‘The Divina Commedia,’ ” 
and “Machiavelli's ‘Prince.’” Whether 
writing on art, on literature, or, as here, on 
political science, Mr. Stearns’ admirable 
literary style, keen insight, and independ- 
ence of view compel and hold the reader’s 
attention.—For one who appreciates keen 
wit Samuel M. Crothers’ The Gentle Reader 
(Houghton, Mifflin and Company), is a god- 
send. In the ten or a dozen essays here 


collected Mr. Crothers gives full play to 
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humor as fanciful as it is delicate——To all 
college students, and to their parents as 
well, is to be commended the little book of 
essays Routine and Ideals, by Le Baron R. 
Briggs (Houghton, Mifflin and Company). 
Professor Briggs writes on college and 
college education with the authority which 
comes from long service as Dean of Har- 
vard College—A recent course of lectures 
on Ultimate Conceptions of Faith, delivered at 
Yale University on the Lyman Beecher 
foundation, by the Reverend George A. 
Gordon, have been published by Houghton, 
Mifflin and Company. The same publishers 
have also brought out The Beauty of Wis- 
dom, a volume of daily readings from some 
ancient writers, compiled by the Reverend 
James De Normandie; Conquering Success, 
or Life in Earnest, by William Matthews.— 
Edmund Burke’s Letter to the Sheriffs of 
Bristol, with notes and introduction by 
James Hugh Moffatt, is published in con- 
venient form for school use by Hinds, 
Noble and Eldridge-—The Queen’s Progress 
(Houghton, Mifflin and Company), is an 
attractively gotten up and well illustrated 
holiday volume of Elizabethan sketches, by 
Felix E. Schelling.—Two recent volumes in 
“The American Sportsman’s Library” (The 
Macmillan Company), which will interest 
every fisherman, are those on Bass, Pike 
and Perch, by James A. Henshall, and on 
The Big Game Fishes of the United States, by 
Charles Frederick Holden. The authors 
are experienced sportsmen, and the books 
are fully illustrated—In a small volume 
which should be in the hands of every parent 
with young children Dr. Samuel A. Hop- 
kins, Professor of Theology and Practice of 
Dentistry in Tufts Dental College, gives 
sound advice on the important question of 
The Care of the Teeth (D. Appleton and 
Company). Dr. Hopkins, who speaks with 
the authority of over twenty years’ practice, 
believes that with proper care “the decay of 
the teeth, may, in great measure, be pre- 
vented,” and points out in detail what this 
care should be—J. B. Mackenzie has col- 
lected his more serious poems in a volume 
entitled Alfred the Great and Other Poems. 
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CURRENT LEGAL ARTICLES. 


Tue London legal journals print interest- 
ing comments on the appointment of an 
International Commission of Inquiry in the 
North Sea matter. 

Says The Law Times: 

The International Commission of Inquiry 
into the North Sea incident must not be 
placed in the category of international 
courts of arbitration. The functions of the 
tribunal will be confined to an inquiry and a 
report with reference to all the circum- 
stances relating to the disaster and the ap- 
portionment of the responsibility for its oc- 
currence. It will, in the words of Mr. 
Balfour, have “nothing to do with arbitra- 
tion.” Its functions will be confined to the 
elucidation of facts. The commission is, 
however, as powerful a factor “in the peace- 
ful adjustment of international differences” 
as a tribunal of arbitration. It is not per- 
haps generally known that Great Britain 
has amply availed herself of the privilege of 
submitting international disputes to arbitra- 
tion. Disputes between Great Britain and 
the United States have been on no fewer 
than twelve occasions submitted to arbitra- 
tion, and on five occasions disputes between 
Great Britain and Portugal have been thus 
settled. Germany, France, Chili, Spain, and 
Brazil have each twice been opposed to 
Great Britain in an arbitration court, while 
Holland, Nicaragua, Peru, Liberia, and Co- 
lumbia have submitted disputes with Great 
Britain to arbitration. 


The Law Journal comments as follows: 

The agreement to appoint an Interna- 
tional Commission of Inquiry to report on 
the facts of the North Sea outrage has been 
hailed as the greatest triumph which the 
cause of arbitration has achieved. We trust 
that this belief will be justified by the result. 
This is, indeed, the first case in which two 
great Powers on the verge of war have 
agreed to refer a dispute as to facts to a 
tribunal constituted in accordance with the 
recommendations of The Hague Conven- 
tion, in the hope that its findings will estab- 
lish a basis for the settlement of their quar- 
rel. Yet it will be well not to expect too 
much from this reference. 





In the Yale Law Journal for November, 
Judge Simeon E. Baldwin, of the Yale Law’ 
School, gives an interesting account of “The 
Hague Conference of 1904 for the Advance- 
ment of Private International Law”: 

The final outcome of the conference of 
1904 was, beside this revision [of the con- 
vention on matters of civil procedure], the 
proposition of four new conventions: on 
succession, bankruptcies, the relations be- 
tween husband and wife established by their 
marriage, and lunatics. 

The convention as to civil procedure, if 
amended as proposed, will effectually settle 
the mode of service of process to subject 
non-resident defendants to the jurisdiction 
of the courts; the manner of bringing suits 
by foreigners; the execution of foreign 
judgments, and the methods to be pursued 
under rogatory commissions to take evi- 
dence. Among other things, it will sanction 
the service of citations on subjects of the 
power under whose authority they may be 
issued, made in another country through 
the diplomatic or consular representatives 
of the former. . . 

The conventions on successions, marital 
relations and lunatics, are all bottomed on 
the application of the law of a party’s na- 
tionality. 

England and the United States have al- 
ways stood for the law of domicil or that of 
the seat of a transaction, as the proper rule 
for regulating the rights of a person or the 
effects of a legal act. The person whose re- 
lations may be in question may thus freely 
select the applicable law; for he may change 
his domicil at pleasure, and enter into con- 
tracts or do a non-contractual act, wher- 
ever he thinks proper. 

Italy has been equally persistent in main- 
taining the right of his own state to dictate 
the applicable law. Her jurists have re- 
jected the principle of freedom of personal 
choice for that of national subjection. 

While Germany was a loose confedera- 
tion, she adhered to the Anglo-American 
view, and for similar reasons. Her present 
imperial constitution and her imperial code 
of 1900, with its centralizing provisions, 
have now made it her policy to prefer na- 
tionality. 
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The other continental nations represented 
in the conferences agreed on the same view, 
and it has thus now become (though with 
certain exceptions) the general law of 
Europe. 

The convention on successions has also 
departed widely on another point from the 
principles of Anglo-American law. 

It disregards the distinction between real 
and personal estate, or moveables and im- 
moveables; and upon the death of the owner 
of property sends it all, whatever be its 
character, to those (subject to certain minor 
exceptions) to whom the law of his nation- 
ality would give it. 

The fundamental principles asserted [in 
the convention of 1904] are few. They may 
not unfairly be reduced to these: that a man, 
for certain purposes, remains subject to the 
law of his nation when he goes to live else- 
where; that a man’s estate, for purposes of 
succession, is to be regarded as a unit, and 
not split up into two parts because some 
of his property is in land; and that conflicts 
of laws upon any subject are to be avoided, 
not by agreeing on one universal law on 
that subject, but by agreeing as to which of 
several conflicting laws, under which claims 
might be set up, shall apply to the case, and 
be given a controlling effect. 


In the Michigan Law Review for Novem- 
ber, under the title, “Russian Raids on Neu- 
tral Commerce,” Professor Edwin Maxey, 
of the University of West Virginia, dis- 
cusses the question: Are foodstuffs contra- 
band? He closes his article in these words: 

From the above precedents, treaties, 
opinions of text-writers and decisions of 
courts, selected, not because they favor the 
one side or the other, but because they 
throw light on the question at issue, we dis- 
cover a definite tendency toward an increase 
of neutral rights. This is due partly to the 
increased ratio of neutral to belligerent 
trade and partly to a general desire to ame- 
liorate the harsh conditions of war which 
has manifested itself in many directions and 
particularly as regards non-combatants. So 
that in the present stage of development of 








International Law the weight of authority is 
clearly against considering foodstuffs as 
contraband of war; and it is doubtful if neu- 
trals will ever permit the opposite rule to be 
revived—their opposition to it on the 
ground of both sentiment and interest is 
too strong. If this conclusion is correct, 
the Russian seizures of neutral ships laden 
with foodstuffs, and such was the cargo of 
the most of those seized, billed to neutral 
ports such as Manila or Hong Kong or to 
commercial ports in Japan, constitute an 
extreme stretch of the power of a belliger- 
ent which cannot be said to be justified by 
International Law. Were the goods billed 
to the commissary department of the Japan- 
ese army their seizure would be warranted, 
or if billed to any one else but captured un- 
der circumstances which made it clear that 
they were destined for use by the Japanese 
army they could be lawfully seized. But 
the location of the Russian fleets, particu- 
larly the one in the Red Sea, was such as to 
make it impossible for them to say with any 
degree of assurance that the goods were 
not going to the points to which they were 
billed. 


In the fourth of a series of valuable pa- 
pers on “Russian Civil Law,” William W. 
Smithers, in the November American Law 
Register, gives an account of the develop- 
ment of the Russian judicial system during 
the period of the Tzarinas, 1725-1796. Of 
the unfortunate effect of the French Revolu- 
tion on Russia the article says: 

The educational movement was the 
crowning act of Catharine’s reign. The 
clouds of discontent, outspoken complaint, 
and revolt began to gather over France in 
angry premonition of the coming storm. 
The philosophy of her Gallic friends was 
bearing fruit, which astonished the Semira- 
mis of the North. The governed were as- 
serting as actual rights things that had only 
been dallied with in theory. Under the 
shock of the first news that the French peo- 
ple not only considered themselves op- 
presssed but had dared to say so, Catharine 
issued a wkase (1788), revoking the right of 
Crown peasants to remove and tightening 
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the chain about every serf throughout all 
the Russias. 

The fall of the Bastille aroused her ‘fear 
and indignation and forever shattered all 
her dreams of betterment for the burgher 
and the peasant. “She, who had been the 
friend and disciple of the French specula- 
tive writers, now wished to be reénveloped 
in the ages of barbarism . . . and the leg- 
islatrix of the North, forgetting her own 
maxims and philosophy, was no longer any- 
thing more than an old cybil.” So complete 
was her volt-face that she publicly con- 
demned even the American Revolution, 
which she had formerly pretended to ap- 
prove, called Washington a rebel, declared 
that no honorable man could wear the or- 
der of Cincinnatus, and forbade the insignia 
to be worn by the few Russians upon whom 
it had been conferred. 

No more reform measures were insti- 
tuted, and the ancient administrative and ju- 
dicial vices were permitted to reappear with- 
out rebuke, while she furiously entered into 
the Polish intrigues and imprisoned or ex- 
iled every Russian author of liberal word 
in speech or book, 


THE Free Church of Scotland case calls 
forth the following sharp comment from the 
Law Magazine and Review (London): 

To the vast majority of the Scottish peo- 
ple, apart altogether from religious creed, 
the result appears in the light of a great 
wrong committed in the name of the law. 
Whatever may be said of the law, the judg- 
ment of the House of Lords is glaringly in- 
equitable, for let us see what it means. It 
means that a minority represented by 27 out 
of 670 members of the Free Church Assem- 
bly of 1900 are to have the whole church 
funds and buildings, variously estimated to 
be worth between seven and ten millions 
sterling, handed over to them to propagate 
the narrow Calvinistic doctrine of Predesti- 
uation. It means that the well-appointed 
churches of the cities and large centres, now 
held by the United Free Church, are in fu- 
ture to be controlled by ministers and elders 
from remote highland parishes, who certain- 
ly could not be comfortable in the posses- 


sion of organs or choirs, or cushioned pews 
or stained glass windows, all of which are,: 
in their opinion, the direct inventions of 
Satan. It means that only one out of every 
thirty-six of the churches will have a con- 
gregation of worshippers, for it is notorious 
that the huge money and property bribe 
which is now daily dangled before the erring 
majority has met with scant response. It 
means, finally, that the educational colleges 
of the church at home, and its whole mis- 
sionary enterprise abroad are paralyzed, for 
they cannot be maintained without students 
and missionaries, and of these only an in- 
significant sprinkling belong to the victo- 
rious minority. 

There is, however, one aspect of the case 
which we cannot altogether ignore. It is 
said that gifts should, as far as possible, be 
regulated by the donor’s intention; but is it 
possible to believe that any considerable 
section of those who from 1843 onwards 
contributed money and property for the es- 
tablishment and enlargement of the Free 
Church intended that they and their suc- 
cessors should be bound by the letter of a 
Jogma, which, however it may have suited 
the age in which it was framed and the men- 
tal temperament of the framers, was, in 
many parts, utterly revolting to nine-tenths 
of those who, since the great disruption, 
built up the Free Church? . . The decision 
is to be regretted, not only because it in- 
troduces into Scotland a state of chaos 
which only legislation can remedy, but be- 
cause it strikes at the foundations of equity, 
and destroys, or at least seriously imperils, 
the long-established legal principle that in 
the interpretation of a gift the donor's in- 
tentions are of the first importance. 


“PUTTING in One's Own Case on Cross- 
Examination” is the title of an able article 
by Professor John H. Wigmore, Dean of 
Northwestern University Law School, in the 
Yale Law Journal for November. To quote 
from the article: 

The Orthodox Rule and the Federal Rule. 
The great question that arises as to the 
scope of the cross-examination is whether 
the opponent may, upon the cross-examina- 








tion, elicit the witness’ knowledge as to 
facts that constitute part of the opponent’s 
own case, or whether he is confined to the 
matters already dealt with in the direct ex- 
amination, or, at least, to topics connected 
therewith. 

(a) In England, and in the United States 
down through the first quarter of the 1800s, 
there was apparently but one view upon this 
subject. There seems, indeed, to have been 
no question at all; so that in English judi- 
cial opinions an express statement of the 
rule is scarcely to be found. That rule 
which may be termed the orthodox one— 
adopted the former of the above alterna- 
tives. 

(b) But in the year 1827, Chief Justice 
Gibson of Pennsylvania, in dealing with a 
related point, chanced to remark (without 
citing an authority) that, as the ordinary 
rule, the cross-examining party should not 
“prove his case by evidence extracted on 
cross-examination,” and also that a witness 
may not be cross-examined to facts which 
are “wholly foreign to what he has already 
testified.” 

Original Form of the Federal Rule. Be- 
fore considering the respective policies of 
these opposing rules, it is necessary to keep 
in mind that in their original form they were 
never put forward by their eminent spon- 
sors [Gibson, C. J., and Story, J.,] as any- 
thing but rules of customary and normal 
practice, subject always to the general prin- 
ciple that the trial Court may, in its discre- 
tion, allow exceptions. Chief Justice Gibson, 
the very progenitor of the Federal rule, de- 
clared radically that he “would not, without 
further consideration, pronounce the exer- 
cise of the discretion, depending as it does 
upon circumstances which cannot be fully 
made to appear in a court of error, to be a 
legitimate subject of a bill of exceptions.” 
In the Pennsylvania and the Federal Su- 
preme Courts—the two most notably asso- 
ciated with this rule—this controlling prin- 
ciple of discretion has from time to time 
been expressly emphasized. But, un- 
fortunately, this same qualification, always 
assumed by the inventors of the rule as an 
inseparable part of it, has usually been lost 
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sight of by their followers—at least among 
the adherents of the Federal rule. While 
seldom expressly denying the principle of 
discretion, they have come practically to 
ignore #.. . . 

Furthermore, the rule has suffered degen- 
eration in another respect, in the hands of 
most of its modern adherents. For it would 
seem that both of the eminent judges, Gib- 
son and Story, who promulgated it, under- 
stood it to exclude only the putting in of the 
opponent’s own case the new facts 
constituting his affirmative defense (whether 
strictly appropriate to an affirmative plea or 
not); yet their language made it possible for 
their followers to forbid an examination to 
anything but the precise matters testified by 
the witness on the direct examination, even 
to matters which properly concerned the 
calling party’s own case under the allega- 
tions of his pleading. 


1. a 








In an interesting article in the Virginia 
Law Register on “Federal Common Law,” 
Hunsdon Cary, of the Richmond Bar, holds 
that, without question, “the Federal Courts 
have no common law criminal jurisdiction,” 
but that “both on principle and authority 
there is a recognized Federal common law 
in civil cases.” As to Wheaton v. Peters, 8 
Pet. 658, and Smith v. Alabama, 124 U. S. 
478, which are usually cited as denying the 
latter proposition, the author maintains that 
the parts of those opinions bearing on the 
point in question are obiter dicta. In support 
of the proposition that there is a Federal 
common law in civil cases he cites a few of 
the more important cases, relying especially 
on Murray v. Chicago and N. W. Ry., 62 
Fed. Rep. 24, quoting from Mr. Justice 
Shiras’ able opinion in that case, as follows: 

We cannot better conclude our position 
on the question of Federal common law 
than by adopting the language of Judge 
Shiras as our own: “The true doctrine, in 
my judgment, is that the Constitution of the 
United States, when it was adopted, gave 
full recognition to the existing systems of 
the law of nations, of admiralty and mari- 
time, of the common law, and equity. It ap- 
portioned to the national government, then 
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created, control over certain subjects, ex- 
clusive as to some, concurrent as to others. 
This apportionment of control over certain 
subjects necessitated the exercise of both 
legislative and judicial powers, and provi- 
sion was made for the former in the crea- 
tion of Congress, and for the latter in the 
creation of the Supreme Court, and by con- 
ferring authority on Congress to create 
other courts. The courts thus created were 
vested with jurisdiction in admiralty and at 
common law and in equity.” 

AN article in the November Columbia Law 
Review on Article 1V., Section 1, of the Con- 
stitution, by George P. Costigan, Jr., of the 
Denver Bar, is summed up by the author as 
follows: 

First—That the fundamental difference 
between strictly foreign judgments and 
those American judgments which we have 
denominated sister-state judgments, lies in 
the fact that the standing of the former rests 
on comity, while that of the latter is pro- 
tected by constitutional and statutory pro- 
visions. 

Secondly—That Article IV., Section 1, of 
the United States Constitution, like its pro- 
totype in the Articles of Confederation, was 
framed for the express purpose of giving 
sister-state judgments a favored footing 
over strictly foreign judgments, and that the 
acts of Congress carried out the purpose by 
providing a mode of authentication, which, 
when resorted to, would entitle them to that 
favored footing. 

Third—That Article IV., Section 1, of the 
United States Constitution applies only to 
State judgments when proved in other 
States, but that the acts of Congress go far- 
ther and give effect to State judgments in 
the territories and insular possessions, as 
well as in other States, and likewise, in aid 
of the general judicial power of the United 
States, give the same conclusive effect in 
the States to the judgments of our territo- 
rial and insular possession courts. 

Fourth—That by judicial legislation the 
judgments of United States Courts are held 
to be as conclusive in the States as are sis- 
ter-state judgments. 


= 











Fifth—That the acts of Congress provide 
a mode of authentication which would seem 
erroneously to be deemed by some courts 
to be applicable to judgments of courts of 
record alone; and that since it has never 
been determined by the United States Su- 
preme Court that Article IV., Section 1, 
of the Constitution, is self-executing, there 
is a conflict of State authority as to whether 
a judgment of a Justice of the Peace of one 
State rendered with jurisdiction is conclu- 
sive evidence when proved in the courts of 
another. 

Sirth—That the favored standing of sis- 
ter-state judgments does not exist as to cer- 
tain strictly foreign judgments made con- 
clusively by comity; does not extend to 
sister-state judgments rendered without ju- 
risdiction over the person or the res; may 
not exist as to judgments obtained by fraud, 
except in cases where our own judgments, 
when sued on in the country from which 
the foreign judgment comes, are not pro- 
tected from reéxamination as to matters of 
fraud already passed upon by the courts 
rendering the judgments, and does not ap- 
ply to sister-state judgments which are 
penal in the international sense, or which 
are sued on by foreign corporations. 





On the question of “Diverting Interstate 
Streams,” Case and Comment says: 

One of the greatest and most difficult 
questions that has been presented in recent 
years to the courts is that of the relative 
rights of States and the inhabitants of differ- 
ent States in respect to the waters of inter- 
state water courses. The case that has been 
for some time pending in the United States 
Supreme Court between Kansas and Colo- 
rado to determine whether or not the peo- 
ple of Colorado have a right to appropriate 
the waters of the Arkansas river, to the 
detriment of the people of Kansas, involves 
interests of vast importance to the people 
of those States. The question there to be 
decided is also of great importance in other 
localities. A decision pertinent to the case 
was rendered by the circuit court of appeals 
for the second circuit in the case of Pine v. 
Mayor, ctc., of the city of New York, 112 
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Fed. 98. That court held that the State of 
New York could not, under its power of 
eminent domain, authorize water to be 
taken from a non-navigable stream having 
its source in New York for the purpose of 
supplying a municipal corporation at a dis- 
tance therefrom, if the effect would be ma- 
terially to diminish the flow of the stream, 
to the injury of the rights of riparian own- 
ers on that stream in Connecticut. It fur- 
ther held that a Connecticut riparian owner 
might maintain a suit in equity to enjoin the 
diversion of the water from the stream in 
New York State to his injury, although the 
diversion was made under an attempted ex- 
ercise of the right of eminent domain, and 
that he was not bound to seek as his remedy 
compensation in the eminent domain pro- 
ceedings. This decision was rendered by 
two of the judges of the court, with one dis- 
senting. The effect of the decision, how- 
ever, is left in some doubt by reason of the 
fact that the case was taken to the United 
States Supreme Court, and the decision re- 
versed on other grounds in 185 U. S. 93, 46 
L. ed. 820. The Supreme Court withheld 
any opinion on the question of the right of 
the complainant in the case to damages for 
the reversion of the water, but held that the 
decree of the lower court was erroneous in 
the measure of relief given, even if it were 
assumed that the diversion of the water vio- 
lated a legal right of the complainant. As 
the case stands, therefore, it is not of much 
weight as an authority, but it has certainly 
opened up a subject of far-reaching impor- 
tance. 

In an article on “The Exclusive Power of 
Congress to Regulate Interstate Com- 
merce,” David Walter Brown, in the No- 
vember Columbia Law Review, quotes with 
approval the rules laid down by Mr. Justice 
Story in Cooley v. Board of Wardens, 12 
How. 299 (1851), namely: 

Whether the power of Congress to legis- 
late upon a given subject under the com- 
mercial clause of the Constitution is or is 
not exclusive, depends upon the nature of 
the subject. 

Whatever subjects of this power are in 





their nature national, or admit only of one 
uniform system, or plan of regulation, are 
of such a nature as to require exclusive leg- 
islation by Congress. 

Whatever subjects of the power are in 
their nature local and not national, and are 
such as may be best provided for by differ- 
ent systems of regulation enacted by the 
State in conformity with circumstances ex- 
isting within their limits, may, in the ab- 
sence of legislation by Congress, be regu- 
lated by the States. 

And the opinion is an authority for the 
proposition that, not the mere legislation 
by Congress upon a local subject, but the 
direct conflict between the law of the Con- 
gress and the law of the State, renders the 
latter void. 

The writer then formulates the following 
rules in explanation of and supplemental to 
those of Cooley v. Board of Wardens, above 
given: 

Commerce with foreign nations and 
among the several States, being in its na- 
ture national, its direct regulation is ex- 
clusively in the power of Congress. 

The incidents of such commerce,—the 
commodity, instrument, agent.—being local 
in nature, their regulation is generally with- 
in the power of the State, in the absence of 
conflicting legislation by Congress, except 
when the State regulation (1) imposes a tax 
upon an incident of that commerce in its 
quality as such, or (2) is discriminating, or 
(3) exceeds what is reasonably necessary to 
the protection of persons or property and to 
orderly government within the State. 

THE November Yale Law Journal contains 
a vigorous article on “Gambling and Cog- 
nate Vices,” by John R. Dos Tassos, of the 
New York Bar. He says: 

Gambling, prostitution and_ offenses 
growing out of the use of intoxicating li- 
quors, are not crimes against nature, but 
offenses against society. They are not mala 
in sc—wrong in themselves; but they have 
been declared crimes, like many other acts, 
because the predominating moral sense of 
the community, operating through the Leg- 
islature, has condemned them as detrimental 
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to its welfare; just as swearing, expectorat- 
ing in certain public places, violation of 
building laws, etc., etc., are forbidden. Mor- 
ality and ethics, although kindred sciences, 
are perfectly distinct from jurisprudence. 
The latter sometimes assists the former by 
embodying their principles in a prohibitory 
statute. 

Gambling, the keeping of houses of ill 
fame and the violation of the Excise laws, 
are acts mala prohibita because of legislative 
prohibition. 

So far as the regulation of the subject of 
gambling has been guided by principle or 
rule, the view has been followed not to pun- 
ish private or individual gambling, but to 
make professional gambling and the keep- 
ing of gambling houses or instruments of 
gambling, criminal. At common law the 
whole subject was treated under the head of 
public nuisances, being such inconvenient 
and troublesome offenses as annoy the 
whole community in general. And all dis- 
orderly inns or ale houses, bawdy houses, 
gambling houses, stage plays, unlicensed 
booths and stages for rope dancers, and the 
like, were public nuisances and indictable as 
such. 

The principle underlying the punishment 
of these offenses was that they were flaunted 
in the face of the public and tainted the 
tastes, habits and morals of the people. The 
law seemed satisfied to shut them out from 
public gaze. But law is a potent factor, 
and by indirectly making them disgraceful it 
may have aided the public conscience. 

The distinction between these several acts 
when conducted in private and when carried 
on as a business or profession in a way that 
would or might offend the eye, taste or 
sense of the community, runs through all 
intelligently-framed statutory law on these 
subjects. 

To sum up, gambling, amateur or profes- 
sional, public or private, thrives because the 
laws are unnaturally harsh, confused and 
conflicting, and convictions cannot be ob- 
tained against technical defenses skilfully 
pleaded. But soaring far above all of these 
considerations is the impressive fact that 
this vice is deeply intrenched in the habits 





of the people. Now and then some Chival- 
ric Knight, like District Attorney Jerome, * 
will leap into the area and begin a fruitless 
and expensive campaign for the total extinc- 
tion of all vices; but after he is fatigued, or 
becomes functus officio, or the people tire of 
the subject, they will still be found to exist. 
Nothing in the history of modern legal 

reform has been found, in the treatment of 
the acts of gambling, prostitution and the 
illegal sale of intoxicating liquors, more ef- 
ficacious than the remedies of the old com- 
mon law. The mischief sought to be reme- 
died was not to sanction any of these acts, 
but to sternly keep them from public view. 
The persons guilty of committing these of- 
fenses were justly characterized as disor- 
derly persons and persons guilty of disor- 
derly conduct, and punished as misdemean- 
ants. 


In the Law Magazine and Review (Lon- 
don), W. D. Morrison, in an article on “The 
Report of the Commissioners of Prisons, 
1903-4,” takes up the important question: 
“Why it is that the number of sentences to 
imprisonment haye increased during the 
last three years?” He says: 

A continental statistician of considerable 
eminence (Dr. Starcke, I think,) pointed out 
some years ago, in the Bulletin of Interna- 
tional Statistics, that one of the results of 
war was to increase the volume of crime. 
Dr. Starcke produced a striking body of 
facts to show that after continental wars 
crime had always increased among the pop- 
ulation affected by these operations, and in 
the absence of any other cause it is exceed- 
ingly probable that the recent Transvaal 
War has produced the same effects in this 
country, so far as regards the increase of 
crime, as continental wars have produced 
on continental communities. We cannot 
with impunity familiarize a population with 
the horrors of war. Constant tales of blood 
and slaughter, of disease and death, of the 
letting loose of the elemental passions of 
human nature, tend to deaden our higher 
susceptibilities and to excite the slumbering 
savage in the human breast. Lowering of the 
general tone of the community during the 
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war, combined with the discharge of a vast 
number of the actual combatants after its 
close, is quite sufficient to account for the 
rise in the prison population which we have 
witnessed during the last three years. It is 
to be anticipated that this increase will be 
of a temporary character; the forces of civ- 
ilization and humanity will in time re-assert 
themselves and assume their old sway in 
the public conscience; but it must be recol- 
lected that a moral setback takes some time 
and effort to overcome, and until it has been 
overcome we must be prepared to face the 
unwelcome fact that there will be no diminu- 
tion in the volume of crime. 

In an article in the November American 
Law Register on “Individualism 7. Law,” 
Judge William T. Thomas, of Montgomery, 
Alabama, after giving many striking statis- 
tics of crime—e. g., tables showing that in 
the German Empire there are annually per 
million population 4.85 homicides, and in 
the United States 129.5: that homicides per 
annum number 2.34 per 50,000 population in 


New England and 14.71 in the Pacific 
States, and that in the United States the 
ratio of prisoners to population has in- 


creased from one to 3443 in 1850, to one to 
757 in 1890,—sets down the following con- 
clusions: 

First—Variations in the enforcement of 
law are not so much due to climate, race, 
density of population, illiteracy, form of 
government, length of governmental exper- 
ience, as to a varying leniency in the spirit 
of its administration. 

Second—This varying toleration of crime 
is largely the result of an impatient desire 
for individual power, born of unlimited op- 
portunities, causing men to disregard their 
duties to the social compact. 

Third—Beneath it all is a moral unrest, 
a process of adjustment in individual con- 
ceptions of, and cravings for, absolute truth, 
not yet so crystallized in the aggregate of 
individual as to become the fixed 
ideals of the people. 


souls 


From a second article on “The Gage of 








Land in Medieval England,” by Harold D. 
Hazeltine, in the November Harvard Law 
Review, we quote the following extract: 

The history of gages to secure loans 
where the debtor remains in possession of 
the gaged land until default, begins with the 
coming in of the Jews and of foreign mer- 
chants from Italy and other countries. In 
the centuries that immediately follow the 
Norman Conquest it is English policy to 
foster industry and commerce. Tl oreigners 
are induced to visit the realm, and it is 
sought to make up for deficiencies in Eng- 
lish production by bringing in the goods of 
other countries. Systems of banking and 
insurance take root. In the interest of 
creditors new and more efficient processes 
of judicial execution are established. The 
Exchequer of the Jews is set up as a branch 
of the Great Exchequer. 
tering debts owing to Jewish creditors and 
the gages that secure them is perfected, this 
system allowing a free buving and selling of 
Jewish obligations and efficient execution 
on default. The needs of other creditors 
are supplied by giving them, on judgments 
or enrolled recognizances of debt, new writs 
of execution in addition to the old common 
law writs of fier? facias and Ilevari facias; 
these new writs enabling the creditor to 
reach the lands and chattels and body of the 
debtor. The writ of clegit is introduced by 
the Statute of Westminster the Second for 
creditors generally. Merchant creditors, if 
they get their debtors to make 
zance of debt before courts of record or cer- 
tain public officials, may obtain, on the de- 
fault of their debtors, even more effective 
remedy. Merchant creditors may reach, 
among other things, not only half the land, 
under the Statute of Westminster the 
but all the land of the debtor. 
These merchant securities are known 
“statutes merchant” and “statutes staple.” 
the former being introduced by the Statute 
of Acton Burnel and the Statute of Mer- 
chants in the reign of Edward I., the latter 
by the Statute of the Staple under Edward 
Ill. The advantages of the merchant secu- 
rities are given to all creditors by the Stat- 
ute 23, Henry VIII., introducing the secu- 
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rity known as a “recognizance in the nature 
ff a statute staple.” 

A gage of land with possession of the 
debtor to secure money obligations 
therefore, rendered necessary and possible 
by this development of credit and of pro- 
cesses of judicial execution; and, very large- 
ly for the benefit of the mercantile classes, 
an hypothecation of land may now be creat- 
ed by judgment and by the registration or 
enrolment of contracts under seal. The pub- 
licity essential to this form of gage is there- 
by obtained; but it should be well observed 
that the new security breaks in upon the 
old law with its restraints on alienation and 
its requirement that livery of seisin is nec- 
essary to the conveyance of rights in land. 
The old feudal polity is attacked and at- 
tacked successfully by commercialism. 


is, 





Jupce Epaphroditus Peck, of the Yale 
Law School, contributes to the Yale Law 
Journal for November an appreciative arti- 
cle on “The Massachusetts Proposition for 
an Employers’ Compensation Act,” in which 
he says: 

Compensation to the employé for. injuries 
received by him is no longer to rest on the 
imputation of fault, negligence or other, to 
the employer. The occurrence of injuries is 
treated, rather, as an inevitable incident of 
modern industrial activity, the cost of which 
should be borne by the business, and be paid 
for by the consumer in the cost of the arti- 
cle. Every extensive factory must each vear 
spend a considerable sum in the repair and 
replacement of machinery; but the business 
involves not only the breaking of machinery; 
but also the maiming and killing of men. 
Why is not the latter as much an expense 
of the business, which should be borne by it, 
and charged into the price of the product, 
as the former? Why should the manufac- 
ture be carried on so as to be beneficial to 
the general public and profitable to the pro- 
prietor, but to cast a heavy weight of loss 
upon a few individuals the least able to 
bear it? 

These questions are answered in the pro- 
posed “Employers’ Compensation Act” by 
the concise provision in the first clause: 





“If an employé in any employment to 
which this act applies receives personal in- 
jury while performing duties growing out of 
or incidental to such employment, he shall 
be paid compensation by the employer in 
accordance with the scale and conditions of 
compensation hereinafter provided.” 

This removes all questions of the empioy- 
er’s tortious negligence, and also all ques- 
tions of the employé’s contributory negli- 
gence, or “implied assumption” of risks. 
The single exception is made in section 4 of 
injuries received “by reason of his own wil- 
ful or fraudulent misconduct.” Except for 
this the only question is, did the injury occur 
in the course of the employment? 

To obviate the natural opposition of em- 
ployers actuated by fear of having the cost 
of manufacture greatly increased by this 
comprehensive liability, the act provides a 
scale of compensation which seems small in- 
deed in comparison with the verdicts now 
sometimes recovered in personal injury 
cases, but which would probably compare 
more favorably with the net result which 
now comes into the hands of the victorious 
plaintiff after paying all his bills of litiga- 
tion. The basis of computation is not the 
very difficult standard of the money value of 
the life of the deceased, of the pain and suf- 
fering undergone by him, or of the grief of 
his surviving relatives. The effort is rather 
to make good to those who have suffered 
it the support of his wages which they have 
lost, so far as that may be done without too 
great hardship upon the employer. 

In case of fatal injury, his dependents, if 
any, receive an amount approximately equal 
to his aggregate wages for three vears, “or 
the sum of one thousand dollars, whichever 
of these sums is the larger, but not exceed- 
ing in any case two thousand dollars.” If 
there are no dependents, only the expenses 
of sickness and burial are to be paid, not 
exceeding two hundred dollars. 

In case of total or partial disability, the 
injured man is to be paid a weekly payment, 
not exceeding fifty per cent. of his earnings, 
nor exceeding ten dollars a week, for the 
period of his disabilitv, not exceeding four 


years. 
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In an article on “The Doctrine of 
Waiver,” in the Michigan Law Review for 
November, Colin P. Campbell says, in part: 

Upon the inquiry whether a waiver is a 
contract or an estoppel we may reply short- 
ly in the words of an Egyptian parable that 
it is both but is neither, and may be either. 
An express waiver is ,without doubt, a con- 
tract, and this waiver is, strictly speaking, 
the only true one, the implied waiver being 
no waiver at all in a literal sense; although 
because of the language of the courts we 
must so consider it. To no other waiver 
would the language of the cases be appro- 
priate. . .. 

Having concluded that an express waiver 
must present the essentials of a contract it 
behooves us to briefly consider the so-called 
waivers, which for convenience we have 
called implied waivers. As to these but lit- 
tle can be said at this point, although they 
constitute by far the most important class 
of waivers. It must be sufficient to say of 
them here that in the main they should be 
referred to the principle of estoppel, for 
upon that doctrine they must rest, and this 
shows that waivers of this class are not true 
waivers, but are in reality estoppels, since 
waiver by the very force of the term implies 
voluntary action directed toward the pur- 
pose of waiving, while a waiver under the 
doctrine of estoppel is imposed from princi- 
ples of justice and is enforced by operation 
of law. It is, in short, an involuntary, com- 
pulsory relinquishment of a right. 

On the question whether it is essential 
that the one against whom the waiver is as- 
serted shall have intended the waiver, the 
article says: 

The true rule, then, is that there must 
have been an intention to waive in order 
that a waiver shall be effectual; or there 
must be such conduct on the part of the 
party desiring to assert the right relied upon 
by the party against whom the right is 
sought to be asserted as will make it ine- 
quitable to any longer claim that the right 
exists. 

The next principle in point of importance 
under this general doctrine is necessity for 
a knowledge of the facts upon the part of 


the one against whom the waiver is asser 
ed. Briefly stated, the rule is this: Tha 
either there must be an intention to wai 
the right or there must be such conduct o 
the part of the possessor of the right wit 
knowledge of the facts and of the righ 
which it is claimed that he has waived tha 
it will be inequitable and unjust to the ad 
verse party for him longer to assert it. 

To recapitulate: We have then a waive 
consisting of a relinquishment of a right 01 
claim, possible to be made either orally or 
in writing, and to be either expressed o1 
implied, requiring a consideration or facts 
equivalent to an estoppel to support it, onl) 
possible to be made with knowledge of th: 
facts by a person of full age, sound mind, 
and under no <estraint, and only valid when 
not contrary to public policy or the rules oi 
law. 

SEVERAL interesting questions relating to 
“Recission by Parol Agreement” are dis- 
cussed by Professor Samuel Williston, of 
the Harvard Law School, in the November 
issue of the Columbia Law Review; for ex- 
ample: 

More difficult questions are presented 
when the subsequent oral agreement does 
not purport totally to rescind, but only to 
vary some of the terms of an original bar- 
gain, which was within the Statute of 
Frauds, but of which a memorandum had 
been made, it seems clear on principle that 
no right of action can lie for breach of the 
second agreement or of the first and second 
combined. To allow such a right would be 
to enforce a contract within the statute 
when some terms at least of the contract 
were oral. On the other hand, if the terms 
of the oral contract have been performed, 
such performance operates as a satisfaction 
of the liability on the original contract. The 
Statute of Frauds does not apply to exe- 
cuted contracts, so that when the oral agree- 
ment is performed its performance has the 
effect which the parties agreed it should 
have. If the terms of the oral agreement 
have not been performed, the original con- 
tract still remains in force. Though an oral 
agreement to rescind without more would 








YiiM 


Editorial Department. 


849 





be effectual, where the rescission is to be 
effected only by the necessary implication 
contained in the agreement to substitute a 
new contract differing in some of its terms 
from the old one, there can be no rescission 
if the agreement for substitution is invalid. 
Even if one party offers to perform his 
promise under the new agreement, the other 
party may, according to the better view, 
still insist on the original contract, and re- 
fuse to accept the substituted performance 
to which he had orally agreed. In-an early 
case, however, the Supreme Court of 
Massachusetts adopted a distinction that 
was suggested by Lord Ellenborough in 
Cuff v. Penn, between the contract and its 
performance. “The statute,” Wilde, J., says, 
“requires a memorandum of the bargain to 
be in writing, that it may be made certain; 
but it does not undertake to regulate its 
performance.” The court then proceeds to 
argue that as a_ substituted performance 
would operate as a satisfaction of the origi- 
nal contract, and tender is equivalent to per- 
formance, the plaintiff could sue on the 
original contract and prove in support of it 
an offer to perform with the alterations later 
agreed upon. But the prevailing view is 
that even in the case of a binding contract 
of accord, tender is not equivalent to per- 
formance, and there is no satisfaction even 
if the tender is wrongfully refused. How- 
ever this may be, a tender where there is no 
obligation to accept it cannot possibly have 
the effect of performance. The learned 
author of the leading text book on the sub- 
ject [Browne on the Statute of Frauds] 
gives his approval to the decision, but the 
current of authority seems _ strongly 
against it. 


PROFESSOR C. C. Langdell contributes to 
the Harvard Law Review for November, a 
scholarly article on “Equitable Conversion,” 
from which the following extract is taken: 

There is one notable exception to the rule 
that when land is exchanged for money the 
money belongs to the person who owned 
the land when the exchange was made; for, 
when an ordinary bilateral contract is made 
for the sale and purchase of land, and, pend- 


ing the contract, the vendor dies, and then 
the contract is performed, the land will have 
to be conveyed to the purchaser by the ven- 
dor’s heir or devisee to whom it will have 
devolved on the vendor's death, and yet the 
money will have to be paid to the vendor’s 
executor. Why is this? Primarily, it is be- 
cause the land of a deceased person devolves 
upon his heir or devisee, while his personal 
estate, including his choses in action, devolves 
upon his executor. Consequently, when a 
vendor dies, pending a contract for the sale 
of his land, the land will devolve on his heir 
or devisee, and he alone, therefore, can cen- 
vey it to the purchaser, while the contract, 
in respect to the right which it confers upon 
the vendor as well as the obligation which 
it imposes upon him, devolves upon his exe- 
cutor, and, therefore, he alone is entitled to 
receive the money from the purchaser. Yet, 
if the executor attempt to enforce the con- 
tract at law, he will encounter an insuper- 
able obstacle, for he cannot show a breach 
of the contract by the purchaser without 
showing, on his own part, ability, willing- 
ness, and an offer to convey the land on 
receiving the money, and that, of course, he 
cannot show. His only remedy, therefore, 
is a bill in equity for specific performance, 
and equity permits him to file such a bill 
against the purchaser, making the vendor’s 
heir or devisee a co-defendant, and a decree 
is made against each defendant, namely, 
that the purchaser pay the money to the 
plaintiff on receiving a conveyance of the 
land, and that the heir or devisee convey 
the lend to the purchaser on his paying the 
money to the plaintiff; and, though the 
plaintiff does not accomplish this result on 
the strength of his legal right alone, yet the 
only principle of equity which he has to in- 
voke is the principle that the vendor’s heir 
or devisee, not being a purchaser for value 
of the land, stands in the shoes of the ven- 
dor, and so must perform his contract to 
convey the land. 

The foregoing exception has, however, 
been unwarrantably extended to a class of 
cases to which it is not at all applicable. 
namely, to cases in which an owner of land 
gives to another person an option of pur- 
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chasing the land at a certain price and with- 
in a certain time, and dies, pending the op- 
tion, and then the option is exercised and 
the land conveyed; for it has been held that, 
while the land has devolved upon the heir 
or devisee of the deceased, and so must be 
conveyed by him, yet the money must be 
paid to the executor. In short, it has been 
held, as to the point now under considera- 
tion, that there is no difference between an 
unilateral contract giving an option of pur- 
chasing land, and the ordinary bilateral con- 
tract for the sale and purchase of land. 
There is, however, this very important and 
radical difference between these two species 
of contract, namely, that in the latter the 
vendor is not only under an obligation, but 
also has a correlative right, his obligation 
being to vest in the purchaser a good title 
to the land on receiving the purchase 
money, and his right being to receive the 
purchase money on performing his obliga- 
tion, while in the former the giver of the 
option, though he is under an obligation, 
has no right whatever. 


THE November Michigan Law Review con- 
tains a valuable paper on “Surrender,” by 
Herbert Thorndike Tiffany. After discuss- 
ing “Surrender by Acceptance of New In- 
terest” and by “Transfer of Possession to 
Landlord,” Professor Tiffany says of “Sur- 
render by New Lease to Third Person”: 

A third mode of surrender by operation 
of law occurs in the case of a new lease by 
the landlord to a third person, accompanied 
by the former tenant’s relinquishment of 
possession in favor of such third person. 
The question whether such a new lease and 
relinquishment would thus 
operate was at one time the subject of con- 
siderable question in England, but, by later 
cases there, seems to be regarded as settled 
that, where a tenant assents to the making 
of a lease to another, and yields possession 
to the new lessee, there is a surrender by 
operation of law, the theory thereof being 
explained as follows: “As far as the land- 
lord is concerned, he has created an estate 
in the new tenant which he is estopped from 
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disputing with him, and which is inconsis- 
tent with the continuance of the tenant’s 
term. As far as the new tenant is con- 
cerned, the same is true. As far as the own- 
er of the particular estate in question is con- 
cerned, he has been an active party in this 
transaction, not merely by consenting to. the 
creation of the new relation between the 
landlord and the new tenant, but by giving 
up possession and so enabling the new ten- 
ant to enter.” In this country, likewise, it 
has been stated that “an unconditional 
agreement between a landlord and a third 
person, with the assent of the tenant, during 
the term, to rent the premises to such third 
person, followed by a change of possession 
and the payment of rent by the tenant, will 
amount to a valid surrender of the old lease, 
and an acceptance thereof on the part of the 
landlord,” and approximately similar state- 
ments have been made. In one State [New 
Jersey| the courts have questioned the va- 
lidity of such a mode of surrender, without, 
however, positively deciding the question. 

“THEEmployment of Counsel” is thus dis- 
cussed editorially by the Australian Law 
Times: 

The fixed belief in the public mind that if 
counsel are dispensed with the decision will 
be arrived at more expeditiously upon the 
real merits of the case is almost impossible 
to remove. In an Utopian Court of Law, 
where plaintiff and defendant would each 
state his case, his whole case, and nothing 
but his case without being prodded or as- 
sisted or contradicted, the duties of an ad- 
vocate would indeed be superfluous. But 
one has only to hear the same incident re- 
lated by two honest witnesses who regard it 
from different points of view to realize how 
exaggeration, inaccuracy, stupidity, or clev- 
erness unconsciously color their narrative. 
Of the dishonest or uncandid witness it is 
unnecessary to speak. Again, in most hu- 
man affairs time is of the essence of the 
contract; and one has only to listen to the 
litigant in person having his fling in the or- 
dinary courts to gain some conception of 
the time likely to be spent by a Court in its 
endeavors to unravel a complication of 
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facts, when those facts are placed before it 
by persons unskilled in rules of procedure 
and unable to estimate the relevancy or irre- 
levancy of evidence. The Police Court af- 
fords an excellent illustration. There the 
parties delight to worry through the life- 
history of their opponents for hours to- 
gether without approaching within reason- 
able distance of the matter in controversy. 

Another glaring fallacy that apparently 
nothing will eradicate is the idea that the 
employment of counsel tends to prevent a 
reasonable settlement of the dispute. It is 
probably the experience of every counsel at 
the Bar, and it is assuredly notorious to the 
Bench that in almost every case the client is 
responsible for refusing a fair offer of settle- 
ment. So far from the fact being that coun- 
sel is generally engaged in urging on the 
unwilling litigant, in the majority of cases it 
is the litigant himself with a firm belief in 
his own case, who, in spite of counsel’s ad- 
vice, insists on going on to his own destruc- 
tion. 


“CONTINGENT Fees” are upheld by the 
Central Law Journal in these words: 

The only serious objection to the contin- 
gent fee is the fact that it makes the advo- 
cate a party to the litigation; it gives him 
a direct pecuniary interest in the result; so 
that instead of assuming a disinterested at- 
titude, the advocate is compelled to inject 
his own personality, which, from the stand- 
point of the highest ideals of advocacy, is 
always to be avoided. Nevertheless, the 
exception to the general rule in this particu- 
lar case is dictated by so many considera- 
tions of expediency and public policy that 
the exception to the rule may now be said 
to be as firmly established as the rule 
itself. . . 

The final argument in favor of the contin- 
gent fee is that the public favors contracts 
for compensation on that basis. Where 
claims are uncertain, or where the parties 
plaintiff are in poor circumstances, the re- 
quest is nearly always made by the client 
that the advocate undertake to prosecute 
the case on a contingent fee. Coming from 
the client at no solicitation from the advo- 





cate it can be hardly said that any advant- , 
age has been taken of the client’s necessities 
or that the advocate has sought to obtain a 
personal interest in the litigation. The pro- 
fession cannot set itself against the almost 
universal demand of the public, without in- 
curring the latter’s ill-will and loss of pat- 
ronage, as the public always has a way of 
getting what it wants sooner or later, and 
it would be far preferable, in our opinion, 
if the public were assured that the best and 
most reputable members of the profession 
would, in cases of necessity, enter into ar- 
rangements for contingent compensation, 
rather than to consign this class of litiga- 
tion wholly to shysters and “ambulance 
chasers.” 


ConceRNING “The Clergyman’s Duty Un- 
der the Law,” the Chicago Law Journal says: 

While the statutes of most of the States 
are permissive in character, in which the 
privilege is given to certain public officers, 
ministers of the gospel, and others, to per- 
form the marriage ceremony, and while the 
words “may solemnize” usually appear in 
the preface of the code giving them the 
right to perform the marriage ceremony, it 
appears to us, that whenever the ministers 
of any denomination accept the benefits of 
the statute, they accept it cum onere, 
in other words, that the burdens attendant 
upon the granting of so great a privilege 
are those which church canons cannot de- 
stroy, for the law fixes the qualifications es- 
sential to and required of those proposing 
to enter into the marriage contract, and 
when the law says that a certain man and a 
certain woman may marry, it appears to us, 
that it is beyond the power of any church to 
forbid its ministers to perform the service, 
provided the proper license from the proper 
authority is presented, and the other legal 
formalities complied with. 

We believe that the permissive words of 
the several statutes where they say “may” 
are imperative words, and mean “shall.” If 
so, while it would be impossible to oblige 
the minister of the gospel to perform the 
religious ceremony, he cannot lawfully re- 
fuse to perform the legal service which 
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makes the parties husband and wife, and if 
he does, it is our opinion that it is possible 
to obtain writs potent enough to oblige the 
minister to perform it, if the parties desir- 
ing to marry choose to apply for them. 


“TuHey order this matter better in 
France,’” said I—it is Sterne who is speak- 
ing in his “Sentimental Journey.” The sen- 
tence remained unfinished, but the matter in 
question might very well have been the insti- 
tution known as the Mont de Piété—the 
equivalent of the English pawnshop. The 
theory of the Mont de Piété (says The Law 
Journal, London,) is that such a matter as 
small loans to poor folk should be in the 
hands of the State, and that private persons 
should not be allowed to prey on their nec- 
essities. It is just one of those matters in 
which the State may properly control con- 
tracts, and our Legislature has admitted the 
principle in the Moneylenders’ Act; but 
though the Mont de Piété flourishes in 
France and Italy—so much so that, accord- 
ing to the Charity Organization Review, close 
upon 4,000,000/ was loaned upon pledges in 
one year in France, and still more in Italy; 
though the Government Loan Office flour- 
ishes equally in Germany, Austria, and Hol- 
land, England still stands aloof, in its usual 
splendid isolation, content to leave things to 
manage themselves at the sign of the Three 
Balls. Is there not a chance for the model 
municipality of the future to make a new 
departure here? It may be said that easy 
borrowing is a temptation to improvidence. 
The pawnshop has been called the “bank of 








the unthrifty;” and no doubt the Post-Office 
Savings Bank and the Credit Bank are more 
to be desired. But the pawnshop, in some 
form or other, will never be exterminated 
so long as we have the poor with us—so 
long as the struggle for existence contin- 
ues; and the sooner the poor man’s bank 
is run by the State or the municipality the 
better. 

On the question of “Christian Science 
Principles before the Courts,” the New York 
Law Journal says: 

In view of the fact that Christian Science 
goes counter to the general results of hu- 
man experience and therefore necessarily 
involves all manner of logical inconsistency, 
we doubt the wisdom of attempting to effec- 
tuate its policies by legal analogies. 

In ordinary religious and theological con- 
troversies the courts have always sought, as 
far as possible, to remit parties to ecclesias- 
tical remedies. It will be found necessary 
to follow this policy even more stringently 
with regard to Christian Science. Of course, 
legislatures or courts should not interfere 
with the adherents of this school in their 
purely religious beliefs or harmless religious 
practices. But their speculative faith had 
best, as far as possible, be ignored in pass- 
ing upon questions of civil rights or crimi- 
nal wrongs. That is to say, the courts 
should refuse to recognize the teachings oi 
Christian Science as a defense to infractions 
of the criminal law and should refrain from 
granting affirmative relief in civil cases 
based upon interpretations of the principles 
of the system. 


Se 











Wins 


NOTES OF RECENT CASES OF IMPORTANCE FROM 


THE 


NATIONAL REPORTER SYSTEM. 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured 


from the West Publishing Company, St. Paul, Minnesota, at 25 cents each. 


In ordering, the title 


of the desired case should be given as well as the citation of volume and page of the Reporter in 


which it is printed.) 








ALIENS. (MARRIAGE TO CITIZEN.) 
U. S. Districr Court. 
Hopkins v. Fachant, 130 Federal Re- 
porter 839, when compared and contrasted 
with Hoaglin v. S. M. Henderson & Co., 94 
Northwestern Reporter 247, elsewhere con- 
sidered in these notes, shows a different 
phase of the question of the merger of the 
entity of a married woman in that of her 
husband. While the Iowa case shows an 
extension of the wife’s powers and privi- 
leges with respect to the making of con- 
tracts and indicates a further recognition of 
her as a separate entity, the Federal case il- 
lustrates the fact that however much her 
individuality may be regarded as separate 
and apart from that of her husband with 
respect to her contract relations with him 
and with third parties, she is, when consid- 
ered merely as a member of the body poli- 
tic, still merged in the personality of her 
husband so as to acquire his political status 
and become vested with his political rights. 
We may, perhaps, be excued for referring 
to one or two facts which, while possibly not 
absolutely essential to the decision, never- 
theless lie at the foundation of the case and 
cast a giamour of romance over the other- 
wise abstract principles involved. Blanche 
Masclez entered into a contract of marriage 
with Alexander Fachant in the Republic of 
France and by agreement came to the 
United States to consummate the marriage. 
On arrival in this country the faithless Alex- 
ander refused to make her his wife and she 
brought suit against him to recover $15,000 
damages for a breach of the marriage con- 
tract. Pending this suit proceedings were 
begun for the deportation of Mlle. Masclez 
on the ground that she came into the United 
States contrary to the immigration laws. 
Pending this proceeding, Alexander’s heart 
having softened, they were married. Under 
these circumstances it is held that she at 








once acquired the status of her husband, 
who was a citizen of this country, and the 
following cases are referred to as support- 
ing the decision: Leonard v. Grant, 5 Fed- 
eral Reporter 11; Kelly v. Owen, 7 Wall. 
496; United States v. Kellar, 13 Federal Re- 
porter 82; Ware v. Wisner, 50 Federal Re- 
porter 310; Broadis v. Broadis, 86 Federal 
Reporter 951; Tsoi Sim v. United States, 
196 Federal Reporter 920. 


CHILD LABOR. (EMPLOYMENT AS EVIDENCE OF 
NEGLIGENCE. ) 

NEw YorRK CourT OF APPEALS 

The effect of a penal statute in creating a 
civil liability, though not a new question, is 
developed in a novel form in Marino v. Leh- 
maier, 66 Northeastern Reporter 572, 
where the court of appeals of New York is 
called upon to determine the effect in a 
civil case of a violation of the chiid labor 
law of that State which makes it a misde- 
meanor to employ children under a certain 
age in factories. The court determines in 
effect that the act while penal in its nature, 
creates a civil liability and affects two dif- 
ferent phases of the law of master and ser- 
vant operating not only as a determination 
that the child under the prohibited age does 
not possess the judgment and discretion 
necessary for the pursuit of a dangerous 
work so that he is not, as a matter of law, 
chargeable with contributory negligence or 
assumption of risk, but also to make the un- 
lawful employment in and of itself evidence 
of negligence. In the course of the opinion, 
in support of the holding, the court cites 
Willy v. Mulledy, 78 N. Y. 310, where a 
recovery of damages caused by violation of 
a charter provision requiring fire escapes 
was upheld; Stewart v. Ferguson, 104 N. Y. 
553, 58 Northeastern Reporter 662, where a 
recovery was allowed for violation of a law 
prohibiting the furnishing of unsafe or un- 
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suitable scaffolding; and Pauley v. Steam 
Guage & Lantern Co., 131 N. Y. 90, 29 
Northeastern Reporter 999; Huda v. Amer- 
ican Glucose Co., 154 N. Y. 414, 48 North- 
astern Reporter 897; Pitcher v. Lennon, 12 
App. Div. 356, 42 New York Supplement 
156; McRickard v. Flint, 114 N. Y. 222, 21 
Northeastern Reporter 153; and Hover v. 
Barkhoof, 44 N. Y. 113, in all of which re- 
covery has been permitted under a more or 
less similar state of facts. 


CONTRACT. (MADE IN CONSIDERATION OF MAR- 
RIAGE TO THIRD PARTY.) 
ILLINOIS SUPREME CouRT. 


In Austin v. Kuehn, 71 Northeastern Re- 
porter 841, the Supreme Court of Illinois 
had before it for consideration a claim pre- 
sented against a decedent’s estate, which 
was stated as follows: “The claimant, Cath- 
erine M. Austin, was a servant employed in 
the family of Baker, and she relied and de- 
pended greatly upon his advice and counsel. 
She was sought in marriage by two men. 
Baker volunteered to investigate the charac- 
ter and standing of the two men for her 
benefit. He afterwards informed her that 
one of them, named Diamond, was of better 
character and standing and more suitable 
as a husband than the other. He stated 
and represented to her that if she would 
marry Diamond, and refrain from marrying 
the other man, he would bequeath and leave 
to her, by his last will and testament, the 
sum of $10,000, and thereupon, relying upon 
his promise, she entered into marriage with 
Diamond, and lived with him as his wife 
during his lifetime.” This contract the 
court held to be one in consideration of 
marriage, and hence within the statute of 
frauds. It is of some interest, owing to the 
fact that the marriage, in consideration of 
which the promise was made, was not one 
to be entered into with the promisor, but 
with a third party, towards whom the prom- 
isor appears to have stood in no relation 
whatever. 


CORPORATIONS. (“Out oF THE STATE”— 
STATUTE OF LIMITATIONS.) 

KANSAS SUPREME CouRT. 
A recent Kansas case, entirely dissimilar 













in its facts but somewhat analogous in the 
principles involved with the case of Sim- 
mons v. Georgia Iron & Coal Co., 43 South- 
eastern Reporter 780, elsewhere referred 
to in these notes, is that of Williams v. Met- 
ropolitan St. Ry. Co., 74 Pacific Reporter 
500. Here as in the Simmon’s case the de- 
cision is grounded upon a recurrence to the 
primary principle of corporation law that 
the corporation is an entity, distinct from 
any of its members. Under the Kansas 
statute of limitations, providing that if when 
a cause of action accrues against a person, 
he be out of the State, limitations shall not 
begin to run until he comes into the State, 
the question arises as to whether a foreign 
corporation carrying on business in Kansas 
is out of the State within the meaning of the 
statute of limitations. Attention is directed 
to the fact that a corporation must be 
thought of without reference to the persons 
who compose it and that the residence of a 
corporation is not determined merely by the 
place where it transacts business. The early 
Kansas case of Lane v. Bank, 6 Kan. 74, 
where it was held that the personal absence 
of the debtor from the State, even if he re- 
tain a residence at which process against him 
might be served, was sufficient to take the 
case out of the statute is referred to and 
approved. It is held that the corporation 
must be regarded as residing in the State 
of its organization and hence is “out of the 
State” within the meaning of the statute of 
limitations. 


HABEAS CORPUS. (Writ DIRECTED TO CorRpo- 
RATION.) 
GEORGIA SUPREME Court. 
As illustrating one of the limitations 
which inhere in the nature of corporations 
despite the extensions of corporate capacity 
and liability which have grown up to cor- 
respond with the wider field occupied by 
corporations in the modern commercial 
structure, the case of Simmons v. Georgia 
Iron & Coal Co., 43 Southeastern Reporter 
780, is somewhat instructive. The petitioner 
in that case applied for a writ of habeas 
corpus to obtain the release of her husband 
who had been convicted of four separate 
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misdemeanors and sentenced in the alterna- 
tive to a period of labor in the chain gang. 
Under a contract between the county com- 
missioners and a corporation, convicts were 
hired to the corporation at a stated sum per 
month, and this corporation was made re- 
spondent to the writ. In view of these facts 
the court of its own motion raises the ques- 
tion of the capacity of a corporation as re- 
spondent to such.a writ and states that it 
not only finds no precedent in the books for 
directing the writ to a corporation, but that 
from the very nature of the case it is clear 
that it cannot be so directed, and in this 
connection cites Hall Machine Co. v. 
Barnes, 115 Ga. 945, 42 Southeastern Re- 
porter 276. A corporation, says the court, 
is an artificial being,—an entity, and it is not 
conceivable how it can restrain the liberty 
of anybody. It, of course, can authorize 
the detention and would doubtless be liable 
in a civil action for so doing, but how could 
a judgment ordering a corporation to dis- 
charge a person wrongfully held in custody 
be enforced? The corporation could not be 
attached for contempt and it is not probabie 
that an officer or servant of the corporation 
could be attached for refusing to obey a 
writ directed to the corporation. It is, how- 
ever, held that inasmuch as the writ in ques- 
tion was directed to the corporation and its 
officers and agents, and was served upon 
one of such agents who responded, the ir- 
regularity in the address of the writ was im- 
material although such a method of ad- 
dressing it was irregular and improper. 


INSURANCE. (MuRDER OF INSURED BY BENE 
FICIARY.) 
TENNESSEE SUPREME CouRT. 
A holding which in its practical effect 
would appeal as strongly to the layman as 
to the lawyer, although the former might 
hardly grasp the legal principles which gave 
rise to it, is that contained in Box v. Lanier, 
a Tennessee case reported in 79 Southwes- 
tern Reporter 1042. Some of the facts in 
this case would have been quite as fitting as 
a foundation for a full page story in a Sun- 
day edition of a yellow newspaper as for the 
basis of a law suit, and briefly were as fol- 








lows: A husband procured an insurance 
policy on his life, payable to his wife if she 
should survive him, otherwise to his per- 
sonal representatives or assigns. As the 
result of various domestic difficulties which 
culminated in the filing of a bill for divorce 
by the wife the husband lay in wait for and 
shot her, inflicting a mortal wound, and im- 
mediately thereafter committed suicide. 
The proceeds of the policy were paid to the 
administrator of the husband, and the ad- 
ministrator of the wife brought suit for the 
same. The defendant claimed that under 
the common law rule that a husband who 
survives his wife becomes the owner of her 
choses in action the proceeds of the policy 
became a part of the husband’s estate. This 
contention, however, is negatived by resort 
to the principle that no one shall be per- 
mitted to profit by his own fraud, take ad- 
vantage of his own wrong, found any claim 
upon his own iniquity or to acquire prop- 
erty by his own crime. This principle must 
be applied to whatever new conditions may 
arise, demanding its application. It is, says 
the court, universally conceded that the 
fundamental principles of the common law 
are unchangeable, yet the courts recognize 
the necessity of flexibility in the application 
of old rules to new cases so as to enable 
them to adapt these rules to the ever vary- 
ing conditions and emergencies of human 
society. On this ground it is argued that 
the common law rule entitling the husband 
to the choses in action of his deceased wife 
is to be governed in its application by the 
other rule preventing a person from profit- 
ing by his own crime, and it is held that the 
present case is one calling for a limitation 
on the former rule which will prevent it 
from applying where it has been called into 
being by the crime of her husband. Sup- 
porting the ruling the English case of 
Cleaver v. Mutual Reserve Fund Life As- 
sociation L. R. 1 Q. B. Div. 147, is cited, 
involving very similar facts arising upon the 
death of James Maybrick, husband of Mrs. 
Florence E. Maybrick, whose subsequent 
prosecution and imprisonment have been.a 
matter of general public interest in this 
country for many. years. 
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JURIES. (SovEREIGN POWER OF STATE TO REGU- 
LATE PROCEDURE.) 
MISSOURI SUPREME COURT. 


The right of the State to control methods 
of procedure and prescribe remedies is 
again presented in a different form in Roen- 
feldt v. St. Louis & Suburban Railway Com- 
pany, 72 Southwestern Reporter 706. That 
action was commenced prior to the adop- 
tion of the constitutional amendment au- 
thorizing nine of a jury in a civil case to 
render a verdict, and it was contended that 
the case could only be tried under the mode 
of procedure existing when the suit was 
brought so that the constitutional amend- 
ment did not apply to it. But the well- 
known principle which has been often ad- 
hered to in cases involving the statute of 
limitations and the statute of frauds was 
again applied, and it was declared that no 
one has a vested right to have his cause 
tried by any particular mode of procedure, 
but that the State has the sovereign power 
to prescribe the mode of trying cases in its 
courts and to alter the same from time to 
time as it may see fit. 


LOTTERIES. (GvuESSES AT THE NUMBER OF CIGARS 
STAMPED IN A GIVEN MONTH.) 

New YorK CourT OF APPEALS. 

The decision in People ex rel. Ellison v. 
Lavin, 87 New York Supplement 776, an 
elaborate note of which appeared in the 
July number of THe GREEN Bac, was reversed 
on appeal to the New York Court of Ap- 
peals, the opinion being reported under the 
same title in 71 Northeastern Reporter 753. 
Reference may be had to the former note 
for the facts involved, a complete statement 
of which requires considerable space. It 
was there held in effect that where prizes 
were offered to those sending bands of cer- 
tain makes of cigars for the closest esti- 
mates of the number of cigars on which 
tax would be paid in a certain month, 
the number on which tax was paid in 
each month for three years being pub- 
lished in connection with the offer, 
the distribution of prizes was not by chance 
within the section of the New York Penal 
Code defining lotteries as a distribution of 
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money by chance. In the opinion of the 
Court of Appeals, Black’s Law Dictionary 
is cited, where “pure chance” is defined to 
be the entire absence of all means of calcu- 
lating results, and the court’s holding is 
made to turn largely on the fact that the 
New York statute does not provide that in 
order to constitute a lottery the distribu- 
tion must be by “pure chance,” or by 
“chance exclusively,” but merely by 
“chance.” The court reviews a number of 
cases bearing upon the distinction between 
games of chance and games of skill and 
upon the legality of schemes for the distri- 
bution of prizes in accordance with guesses 
which may be partly the result of chance 
and partly of calculation, and it is concluded 
that the test of the character of a game is 
not whether it contains an element of 
chance or an element of skill, but which is 
the dominating element that determines the 
result of the game. Attention is directed 
to the fact that the scheme under considera- 
tion contemplates many thousand competi- 
tors, and it is said that though if such a con- 
test were limited to expert statisticians the 
award of the prize, despite the many ele- 
ments of chance affecting the result, might 
possibly be held to be dependent on judg- 
ment and not on chance. The number of 
cigars stamped varies, however, from 
month to month in the same year as greatly 
as 40,000,000, and between a month of one 
year and the corresponding month of the 
next year as greatly as 90,000,000, and the 
number stamped in the month immediately 
previous to that for which the estimate is 
called was 562,000,000. It would seem per- 
fectly clear that if several experts should 
agree in estimating the output within 5,000,- 
000, or one per cent. of the number actually 
stamped, it would show a remarkable ac- 
curacy in their methods of calculation. Yet, 
with 35,000 competitors the probabilities are 
overwhelming that the first prize will be won 
by a very much closer approximation. If 
the difference between the estimate which 
won the first prize and that which secured 
the second prize should be only 10,000 or 
even 100,000, would any one deny that the 
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result occurred through pure chance, as de- 
fined, and that it did not proceed from the 
possession of superior information or the 
exercise of greater judgment or skill? 


MARRIED WOMEN. 
WITH HUSBAND.) 


(BusINESS PARTNERSHIP 


IowA SUPREME COURT. 


That a married woman, at least in her 
business relations with third persons, is 
slowly recovering her identity and emerg- 
ing as a separate individual from the com- 
posite and fictitious personage which, under 
the common law, was created by marriage, 
is indicated by Hoaglin v. C. M. Henderson 
& Co., 94 Northwestern Reporter 247. This 
is an Iowa case, and the statute of that State 
gives married women the right to acquire, 
own, and dispose of property and make con- 
tracts and incur liabilities as if unmarried, 
and their legal powers and rights are other- 
wise extended by statute. Under these pro- 
visions it is held that a married woman may 
enter into a business partnership with her 
husband. The court takes the view that in- 
asmuch as the common law disability of a 
married woman to contract has been re- 
moved by statute, almost any ordinary con- 
tract may be made by a married woman 
with her husband. In this connection it is 
pointed out that it is not open to question 
that a wife may become a surety for her 
husband and be liable generally on such 
contract of suretyship, may become the gen- 
eral creditor of her husband, may be joint 
owner of property with him, and may be 
his agent or make him her agent in the 
transaction of business. From these facts 
the court’s argument is convincing that in- 
asmuch as the essential characteristics of a 
partnership are the joint ownership 
of property and authority of each part- 
ner to bind the other by his acts with 
teference to the partnership property and to 
impose partnership liability on the other, 
and as these relations may be separately 
sustained between husband and wife as just 
pointed out, there is no reason why they 
may not be collectively created by entering 
into and carrying on the relation involved 
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in the formation of the entity known as a 
partnership. The only objection, says the 
court, which occurs to us is that involved in 
the denial of the capacity of husband or wife 
to maintain a suit against the other. Inas- 
much, however, as the wife’s right to con- 
tract with the husband was now unques- 
tionably established, the inability to maintain 
a suit cannot be regarded as preventing the 
formation of the partnership. 


MUNICIPAL CORPORATIONS. (PERSONAL 
LIABILITY OF OFFICERS FOR DAMAGE.) 


ILLINOIS SUPREME COURT. 

A rather interesting case is that of Gage 
v. Springer, 71 Northeastern Reporter 860, 
which was an action on the case brought 
by a property owner against certain mem- 
bers of a village board of local improve- 
ments. 

The questions involved arose out of the ac- 
tion of the lower court in sustaining a de- 
murrer to the declaration, which alleged that 
plaintiff's property was specially assessed 
to pay for a certain improvement, which, 
by the ordinance providing for the same, 
was to be caried out in a particular manner 
by the use of materials of a certain quantity 
and quality, and which was to be done under 
the supervision of the board of improve- 
ments. Defendants, who constituted a 
majority of the board of improvements, 
colluded and conspired with the contractor 
and unlawfully permitted him to construct 
the improvement in a different, inferior and 
cheaper manner than was provided for by 
the ordinance, and in violation of their duty 
accepted such cheaper improvement as a 
compliance with the terms of the ordinance, 
and issued to the contractor bonds largely 
in excess of the contract price of the im- 
provement. Damage to plaintiff's property 
resulting from depreciation in value, the 
Supreme Court held that under the facts 
stated in the petition defendants were indi- 
vidually liable to plaintiff for the damages 
sustained. 

In so holding the court said in part: “The 
failure of a public officer to perform a public 
duty can constitute an individual wrong only 
when some person can show that in the pub- 
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lic duty was involved also a duty to himself 
as an individual, and that he has suffered a 
special and peculiar injury by reason of its 
non-performance. But where a duty to im- 
prove or repair a road or street is an imper- 
ative one, and is one in which an individual 
has a particular private interest as distin- 
guished from that which he has in common 
with other members of the community, the 
officer who negligently performs or cor- 
ruptly refuses to perform the duty so en- 
joined upon him must make good to the in- 
dividual any special loss or damage that he 
may have sustained. The plaintiff cannot 
recover unless the defendant owed to her 
the duty other than that owing to the public 
generally, and unless a special injury has re- 
sulted to her from a breach of that duty. 
No private action will lie for damages of the 
same kind as those sustained by the general 
public, although the plaintiff may be dam- 
aged in a much greater degree than any 
other person. 

“In carrying out the contract for the im- 
provement, where, as here, it is for a pave- 
ment, in accordance with the ordinance and 
the contract, the contractor and the board 
of local improvements are performing a 
duty which they owe to the public generally, 
of providing a paved street upon which 
travel and the transportation of property 
will be promoted. That duty they owe to 
the entire community, but they also owe a 
special duty to the owner of the property 
assessed to comply with, and to enforce 
compliance with, the ordinance and the con- 
tract for the purpose of benefiting and in- 
creasing the value of that property. That 
is a duty they do not owe to the general 
public. The law does not require that the 
improvements should benefit any property 
except the property specially assessed. It 
is apparent, therefore, that the members of 
the board of local improvements not only 
owe a special duty to the owner of the prop- 
erty specially assessed, but that the substi- 
tution by them of an improvement of a dif- 
ferent and inferior character from that to 
which such property owner is entitled and 
for which he has paid, visits an injury upon 






him of a kind not sustained by the general 
public.” 

Several cases and text-books were cited 
in support of the propositions advanced. 


NOTICE. 
MENTS. ) 


(By TELEGRAPH — STATUTORY REQUIRE- 


SUPREME CourRT OF GEORGIA 
That a telegraph line may in its legal as- 
pect be often regarded as an elongated pen- 
holder, is again illustrated in Western Un- 
ion Telegraph Company v. Bailey, 42 South- 
eastern Reporter 89. It is required by stat- 
ute in Georgia that a plaintiff in certiorari 
shall cause written notice of the sanction of 
the writ and of the time and place of hearing 
to be given the defendant, and pursuant to 
this statute a message containing a proper 
notice and signed by a plaintiff in certiorari 
was sent by telegraph, and after having been 
transcribed in writing was properly deliv- 
ered, and it is determined that such a notice 
is a written notice within the meaning of the 
statute. The object of the notice, says the 
court, is to give the opposite party timely 
information that the judge has sanctioned 
the writ and that it will be heard at a certain 
time and place. The object of requiring it 
to be in writing is to prevent, as far as pos- 
sible, all disputes as to the correctness and 
sufficiency of the notices and as to whether 
it was given. It is said that if the plaintiff 
were to write the notice himself and send it 
by another, it would clearly be sufficient, as 
would also be the case if his attorney were 
to write it and have it delivered by a mes- 
senger, or if the attorney authorized his 
clerk to write and deliver the notice. From 
these considerations it is argued that the tel- 
egraph company may in the same manner 
be employed as agent, it being said that 
though this mode of service is not the usual 
one, vet the telegraph and telephone are 
used daily in all business transactions, and 
have been recognized by the courts. Croswell 
on Electricity, §690, and Joyce, Electric 
Law, §901, supporting the doctrine that a 
contract made by telegraph is a contract in 
writing within the meaning of the statute 
of frauds, are referred to in support of the 
holding. 
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ORIGINAL JURISDICTION. (STATE SUPREME 
Court — PREROGATIVES OF STATE.) 

WISCONSIN SUPREME CourRT. 

An interesting question as to the original 
jurisdiction of the State supreme court was 
developed by the recent factional contest 
in the Republican organization in Wisconsin 
which gave rise to the case of State ex rel. 
Cook v. Houser, Secretary of. State, 100 
Northwestern Reporter 964. Those per- 
sons claiming seats in the Republican State 
Convention called to choose State nominees 
to go on the official ballot at the next gen- 
eral election and delegates to the next Re- 
publican National Convention organized in 
two different bodies, each claiming to be 
regular and executing the purposes of the 
call. The National Convention decided the 
contest thus created so far as it affected 
that body, and thereafter the State nomi- 
nees of the convention so held to be regular 
commenced suit in the Supreme Court in the 
name of the State against the Secretary of 
the State for a mandatory injunction, c!aim- 
ing in the complaint that unless the court 
interfered such nominees would be irrepa- 
rably injured by defendant’s recognizing as 
regular in certifying names for the official 
ballot the convention which had. been de- 
cided by the National Convention to be ir- 
regular. Facts were alleged to show that 
the convention which the national body had 
decided was regular was, infact, composed of 
a majority of those entitled to execute the 
purposes of the aforesaid call, and that the 
decision of the national body was conclusive 
as to the right of the matter. Defendant 
answered, alleging facts tending to show 
that the convention held by the National 
Convention to be irregular was composed 
of a majortiy of those entitled to execute 
the purposes of the call. It is provided by 
statute in Wisconsin that, when a conflict 
shall arise as to the use of a particular party 
designation in certifving names for the offi- 
cial ballot, preference shall be given to the 
nominees of the convention certified by the 
committee which had been officially certified 
to be authorized to represent the party. 
This statute defendant alleged provided the 
sole remedy for determining such disputes, 





and it was averred that the tribunal therein 
referred to had assumed jurisdiction of the 
matter. Plaintiff by amendment claimed’ 
that this tribunal was disqualified because 
of the prejudice and indirect interest of its 
members, but that, nevertheless, such tri- 
bunal had assumed to act in the matter and 
had decided contrary to the decision of the 
National Convention. Defendant admitted 
that the National Convention had passed 
upon the dispute as alleged, and after a mo- 
tion by plaintiff’s counsel for judgment as 
prayed for in the complaint, the defendant’s 
counsel moved to dismiss for want of juris- 
diction. Upon this motion it was held that 
the controversy shown to exist sufficiently 
concerned the prerogatives of the State and 
affected the liberties of the people, and was 
of so grave a character and of such public 
importance as to warrant the court in ex- 
ercising its original jurisdiction. 





POLICE POWER. (LAw REGULATING HoORSE- 
SHOEING U NCONSTITUTIONAL.) 
NEw YoRK SUPREME CouRr 
APPELATE DIVISION. 
That even the police power, that elastic 
governmental prerogative, which is very 
nearly as all embracing as charity and has 
been somewhat aptly, if not absolutely, ac- 
curately defined, as “the power to pass un- 
constitutional laws,” has its limitations is 
maintained by the Supreme Court of New 
York in Peopte v. Beattie, 89 New York 
Supplement 193. In recognition of the val- 
uable work of the horse in the development 
and maintainance of civilization the New 
York Legislature passed an act regulating 
the business of horseshoeing and requiring 
a person practising such business to be ex- 
amined and to obtain a certificate from a 
board of examiners and file the same with 
the county clerk where the person proposes 
to practise his trade. In considering the 
constitutionality of this statute as an exer- 
cise of the police power, attention is called 
to the fact that regulations under this power 
must have reference to the comfort, safety 
and welfare of society, and it is submitted 
that it is difficult to see how the regulation 
of horseshoeing has any tendency to pro- 
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mote the health, comfort, safety or welfare 
of society. The strongest argument in this 
case seems to have been made upon the 
proposition that the law was sustainable on 
the ground that it operated in the prevention 
of cruelty to animals, the claim in this re- 
spect being that as the health and comfort of 
animals is one of the recognized subjects of 
legislative control, so likewise their health 
and comfort tend to promote the health, 
comfort and welfare of the community, and 
that the exercise of the power may be made 
to rest on broad humanitarian grounds. 
Much of the court’s answer to this conten- 
tion is worth repetition verbatim. “For centu- 
ries horses have been shod and we may take 
notice that during that period no cruelty has 
resulted from the act which has caused com- 
ment among men, or which has destroyed 
the usefulness of the animal, or in a sub- 
stantial sense caused it pain or suffering. 
Indeed, it may be doubted whether more 
discomfort, pain and suffering have not 
been occasioned by the harness which it 
wears and by the food which it eats than by 
the shoes which it wears. Under such cir- 
cumstances to attribute crueity to animals 
by shoeing seems fanciful in the extreme. It 
may be said with as much foundation for the 
assertion that if the shoeing of horses can 
be considered as cruelty, so likewise can 
their harness, feeding, watering and clean- 
ing be denominated as cruelty, for certainly 
as much suffering to the animal flows from 
such sources. To undertake the regulation 
of these subjects would inject into the body 
politic a paternalism which is repugnant to 
free institutions.” 


PROXIMATE CAUSE. 
FroM LADDER.) 

PENNSYLVANIA SUPREMF CouRT. 

An exemplification of the ever-vexing 

question of proximate cause is afforded by 


(LivE Wire v. FALL 


The Green Bag. 








Elliott v. Allegheny County Light Co., 54 
Atlantic Reporter 278, the facts in which 
render the case worthy of notice though the 
principle involved has been familiar sinc: 
long before the time of its notorious appli- 
cation in the “Squib case.” <A _ painter, 
working on a ladder, fell from it, clutched at 
a live wire, was shocked thereby and 
brought suit against the electric light com- 
pany which owned the wire, on the ground 
that his injuries were caused by defective 
insulation. The existence of the wire was 
held not to be in any sense the efficient re- 
sponsible cause of the injury, the fall from 
the ladder being the proximate cause of all 
the injuries. 


WITNESS. (IMPEACHMENT — FoRMER Convic- 
TION — PARDON.) 
ILLINOIS SUPREME CourRT. 

In Gallagher v. People, 71 Northeastern 
Reporter 842, the State offered’ in evidence 
the record of a former conviction of defend- 
ant for the purpose of impeaching him as a 
witness, and his counsel thereupon offered 
to show that he had been pardoned, which 
the court refused to allow. 

The Supreme Court said, “The ruling was 
clearly right. Formerly a person who had 
been convicted of any crime was incompe- 
tent to testify upon the trial of a criminal 
case, but that disability was removed by our 
statute, with the qualification that such con- 
viction might be shown for the purpose of 
affecting his credibility. 1 Starr. & C. Ann. 
St. 1896, c. 38, div. 13, $6, p. 1397. Under 
the statute, the guilt or innocence of the de- 
fendant of the crime for which he has been 
convicted, his punishment, his term of ser- 
vice, etc., are wholly immaterial and incom- 
petent. That he may have been pardoned 
proves nothing as to his credibility, and to 
permit evidence of that fact would simp'y be 
to introduce into the case a collateral issue ” 





